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NOTE : Guideline Answers of the last Six Sessions have been updated with a view to
keep the students abreast of new developments. While updating the answers
the changes and references to be consulted have been given hereinbelow :
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INTERMEDIATE EXAMINATION
DECEMBER 2007

COMPANY LAW

Time allowed : 3 hours Maximum marks : 100
NOTE: 1. Answer SIX questions including Question No. 1 which is COMPULSORY.

2. Allreferences to sections relate to the Companies Act, 1956 unless stated
otherwise.

Question 1
Comment on any four of the following :

(i) Certain companies are exempted from the provisions of section 58A of the Act.

(i) Chairman of the general meeting of a company can follow any of the methods
for ascertaining sense of the meeting.

(i) The quorum for Board meeting should be present throughout the meeting.

(iv) A certificate of incorporation is the conclusive evidence that all the requirements
of the Companies Act, 1956 have been complied with.

(v) Allinvestments made by a company must be held by it in its own name.
(5 marks each)
Answer 1(i)

Sub-section (7) of Section 58A of the Companies Act, 1956 provides that the following
would be exempt from the provisions of Section 58A of the Act:

(@) banking company;

(b) such other companies as the Central Government may, after consulting the
Reserve Bank of India, specify in this behalf;

(c) such classes of financial companies as the Central Government may, after
consultation with the Reserve Bank of India specify in this behalf except the
provisions relating to advertisement.

Answer 1(ii)

Chairman of the general meeting is required to ascertain the sense of the meeting to
arrive at the decision. Sense of the meeting means the will or intent of the assembly.
Following are various alternative methods of ascertaining the sense of the meeting:

1. By Acclamation : Formal motions, like the motion of thanks to the chair, are
generally adopted unanimously by applause or shouting or cheering by members.

2. By voice: The method is also adopted when there is perfect or near unanimity
on the motion. This method is not used in company meetings.

3. By show of hands: According to this method, the Chairman calls upon the persons
present who are entitled to vote to raise hands in favour of the motion and
against the motion. On comparison of the hands shown for and against the
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motion, the Chairman announces his verdict whether the resolution is carried or
lost.

4. By divisions : In this method, the Chairman requests those present to divide
themselves into two different blocks/rooms or lobbies. Those in favour of motion
walk into one block and those against the motion into another block. Number of
persons in each block are separately counted and the result is accordingly
declared by the Chairman.

5. By ballot: Under this method ballot papers are distributed to everyone entitled
to vote. The members record their vote on the ballot paper by a suitable mark.
These papers are either deposited in a box or collected by tellers.

6. By poll: Poll means “counting of heads”. Section 179 provides that the poll be
taken if the Chairman or a prescribed number of members are dissatisfied with
the result of voting by show of hands.

Answer 1(iii)

The meeting of board of directors cannot commence its business unless quorum is
present. Section 287(2) has fixed the quorum as one third of the total strength of the
board, fraction thereof being rounded off as one, or two directors whichever is high. As
decided in Balakrishna V Balu Subudhi (AIR 1949 Part 184), the quorum of the board is
required at every stage of the meeting and unless a quorum is present at every such
stage, the business transacted is void. Therefore, the quorum for board meeting should
be present throughout the meeting.

Answer 1(iv)

Once the required documents have been delivered to the Registrar of Companies
and the necessary fee paid, the Registrar, after satisfying himself, issues a certificate
of incorporation. Certificate of incorporation constitutes the birth certificate of the
company.

According to Section 35 of the Companies Act, 1956, a certificate of incorporate
given by the Registrar in respect of any association shall be conclusive evidence that all
the requirements of the Act have been complied with in respect of registration and
matters precedent and incidental thereto, and that the association is a company authorized
to be registered and duly registered under the Act. The certificate of incorporation is
conclusive evidence that everything is in order as regards registration and that the
company has come into existence from the earliest moment of the day of incorporation
stated therein with rights and liabilities of a natural person, competent to enter into
contracts [Jubilee Cotton Mills Ltd. v. Lewis (1924) A.C.]. The validity of the registration
cannot be questioned after the issue of the certificate.

In Moosa v. Ebrahim ILR (1913) 40 Cal. 1(P.C.) it was held that the certificate
prevents anyone alleging that the company does not exist.

Even if the two signatures to a Memorandum were written by one person, or were
forged, the certificate would be conclusive that the company was duly incorporated.
[Hammond v. Prentice Bors. (1920) 1 Ch 201]. Butitis to be clearly understood that it
is for the purpose of incorporation only that the certificate was made conclusive by the
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legislature and the certificate cannot legalize object contained in the memorandum.
[Performing Right Society Ltd. v. London theatre of Varieties (1992) 2 KB 433].

Answer 1(v)

According to Sub-section (1) of Section 49 of the Companies Act, 1956, investments
made by a company (other than an investment company) on its own behalf shall be
made and held by it in its own name. The requirement that the investment made by the
company must be held in its own name is confined to only those investments which are
made by it on its own behalf and not on behalf of someone else.

Section 49(2) provides that where a company has right to nominate a director or
directors on the Board of another company, it would be open to the appointing or
nominating company to hold the shares upto the amount of qualification shares (i) in its
own name, (ii) jointly in its own name and the name of appointee or nominee director, or
(iii) exclusively in the name of the appointee or nominee. As per Section 49(3), a company
may hold any share or shares in its subsidiary through nominee or nominees of the
company if it is so required to ensure that the number of members of the subsidiary
does not fall below the minimum number prescribed under the Act for public and private
companies.

Exemptions

1. Sub-section (4) of Section 49 exempts a company from the requirement of
holding shares or securities on its own behalf and in its own name if its principal
business consists of buying and selling of shares or securities.

2. In terms of the provisions of Section 49(5), Section 49(1) does not prevent a
company:

(@) from depositing with the bank, being the bankers of the company, any shares
or securities for collection of any dividend or interest payable thereon; or

(b) from depositing with or transferring to, or holding in the name of, the State
Bank of India or a scheduled bank, being the bankers of the company,
shares or securities, in order to facilitate the transfer thereof. However, if
within a period of 6 months from the date from which the shares or securities
are transferred by the company to, or are first held by the company in the
name of, the State Bank of India or a scheduled bank as aforesaid, no
transfer of such shares or securities takes place, the company shall, as
soon as practicable, after the expiry of that period, have the shares or
securities retransferred to it from the State Bank of India or the scheduled
bank or, as the case may be, again hold the shares or securities in its own
name; or

(c) from depositing with, or transferring to, any person any shares or securities,
by way of security for the re-payment of any loan advanced to the company
or the performance of any obligation undertaken by it;

(d) from holding investments in the name of a depository when such
investments are in the form of securities held by the company as a beneficial
owner.
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Question 2

State, with reasons and relevant legal provisions/case law, wherever applicable,
whether the following statements are correct or incorrect. Attempt any four :

(i)
(ii)
(i)
(iv)

(v)

Company form of business organisation is not a popular form of business
organisation.

Foreign company has opened an office for operating bank accounts in India.
Hence it is supposed to ‘carry on business’ in India.

Where the outsider has knowledge of irregularity, the doctrine of indoor
management protects the outsider.

Stock exchange registered under the Companies Act, 1956 can carry a provision
in their articles of association empowering directors to expel any member of the
company under any of the given conditions.

Registrar of Companies has power to condone the delay beyond 30 days of the
date of satisfaction of charge and allow filing of satisfaction of charge.
(4 marks each)

Answer 2(i)

Incorrect. Due to following advantages company form of organization is popular:

1.

Corporate personality : A company is a distinct legal or juristic person independent
of its members.

Limited liability : The Companies Act provides that in the event of the company
being wound-up, the members shall have liability to contribute to the assets of
the company in accordance with the Act [Section 34(2)].

Perpetual succession : Notwithstanding any change in its members, the company
will be the same entity with the same privileges and immunities, estate and
possessions.

Transferability of shares : Section 82 of the Companies Act provides that the
shares or other interest of any member in a company shall be movable property,
transferable in the manner provided by the articles of the company.

Separate property : A company as a legal entity is capable of owning its funds
and other assets. [Gramophone & Typewriter Co. v. Stanley, (1906) 2 K.B. 856 at
p. 869.]

Capacity to sue : As ajuristic legal person, a company can sue in its name and
be sued by others.

Flexibility & autonomy : The company has an autonomy and independence to
form its own policies and implement them, subject to the general principles of
law, equity and good conscience and in accordance with the provisions contained
in the Companies Act, Memorandum and Articles of Association.

Answer 2(ii)

Incorrect. Following activities are held as not constituting “carrying on business”:

1.
2.

Carrying on small transactions.
Conducting meetings of shareholders & directors.
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Operating bank account.

Transfer of shares or other securities.

Operating through independent contractors.

Procuring orders.

Creating or Financing debt.

8. Securing or collecting debts or enforcing claims to property of any kind.

N o ok~

Answer 2(iii)

Incorrect. The doctrine of indoor management does not protect any person who has
actual or even an implied notice of the lack of authority of the person acting on behalf of
the company. Thus, a person knowing fully well that the directors do not have the authority
to make the transaction but still enters into it, cannot seek protection under the rule of
indoor management. In Howard v. Patent Ivory Co. (38 Ch.D 156), the articles of a
company empowered the directors to borrow upto one thousand pounds only. They could,
however, exceed the limit of one thousand pounds with the consent of the company in
general meeting. Without such consent having been obtained, they borrowed 3,500 pounds
from one of the directors who took debentures. The company refused to pay the amount.
Held, the debentures were good to the extent of one thousand pounds only because the
director had notice or was deemed to have the notice of the internal irregularity.

Answer 2(iv)

The Department of Company Affairs (now Ministry of Corporate Affairs) has clarified
that an article for expulsion of a member is opposed to the fundamental principles of the
Company Jurisprudence and is ultra vires the company.

Also, in the light of proviso to Section 29, if there is a provision in the Articles
empowering the Directors of the company to expel any member of the company under
any of the given conditions, then such a provision shall be totally inconsistent with the
provisions of Section 29 of the Act.

But the Stock exchanges, registered under the provisions of the Companies Act,
can carry such a provision in its Articles, because the Companies Act is a general law
whereas the Securities Contracts Regulation (SCR) Act is a special law. The regulation
of stock exchanges is done by SCR Act and SEBI Act and not by Companies Act.
Hence, the Articles of Stock Exchange may provide for additional matters as per SCR
Act, which may not be possible for inclusion in the Articles of a company as per the
provisions of the Companies Act. [Madras Stock Exchange Ltd. v. S.S.R. Rajkumar
(2003) 116 Comp. Cas. 214 (Mad.)].

Another relevant case law is Naresh Chandra Sangal v. Calcutta Stock Exchange
Association Ltd. (1970) RD-SC 202.

Answer 2(v)

Incorrect. Section 138 of the Companies Act, 1956 requires that a company has to
file Satisfaction of Charge within 30 days of the full payment or satisfaction of the
charge with the Registrar of Companies. But Registrar does not have power to extend
this time limit. The power to extend the time limit lies with Company Law Board under
Section 141 of the Act.
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Accordingly, where the Company Law Board is satisfied that omission to give
intimation to the Registrar of the payment or satisfaction of a charge, within the time
required was accidental or due to inadvertence or some other sufficient cause or is not
of a nature to prejudice the position of creditors or shareholders of the company, it may
on the application of the company or any other person interested and on such terms and
conditions as seem just and expedient to it, direct that the time for giving of intimation of
payment or satisfaction shall be extended.

Question 3

(a) Re-write the following sentences after filling-up the blank space with appropriate
word(s)/figure(s) so as to convey the correct meaning :

(i) Statutory auditor is appointed by shareholders at every .
(i) Every company must have a registered office within days of

its incorporation or from the day it begins to carry on business.
(i) Balance of unclaimed dividend has to be transferred to after

seven years.

(iv) Additional director is appointed by

(v) For calling a general meeting of shareholders, a notice of is
required.

(vi) Due diligence certificate is required to be issued by at the

time of public issue of shares. (1 mark each)

(b) The doctrine of ultra vires is a protection to the shareholders of the company.

Discuss. (6 marks)

(c) Dinesh, one of the joint-holders of shares of a company, sent a requisition to the
company to split the shares equally amongst him and the other joint-holders,
by issuing fresh share certificates. State whether the company is bound to
comply with this requisition. (4 marks)

Answer 3(a)

(i) Statutory auditor is appointed by shareholders at every Annual General Meeting.

(i) Every company must have a registered office within 30 days of its incorporation
or from the day it begins to carry on business.

(i) Balance of unclaimed dividend has to be transferred to Investor Education
and Protection Fund after seven years.

(iv) Additional director is appointed by Board of Directors.

(v) Forcalling a general meeting of shareholders, a notice of not less than 21 days
is required.

(vi) Due diligence certificate is required to be issued by merchant bankers at the
time of public issue of shares.

Answer 3(b)

In the case of a company, whatever is not stated in the memorandum as the objects
or powers is prohibited by the doctrine of ultra vires. The word ‘ultra’ means beyond and
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the word ‘vires’ means the powers. As a result, an act which is ultra vires is void, and
does not bind the company. Neither the company nor the other contracting party can sue
on it. Also, as stated earlier, the company cannot make it valid, even if every member
assents to it.

The general rule is that an act which is ultra vires the company is incapable of
ratification. An act which is intra vires the company but outside the authority of the
directors may be ratified by the company in proper form [Rajendra Nath Dutta v. Shilendra
Nath Mukherjee, (1982) 52 Comp. Cas. 293 (Cal.)].

The rule is meant to protect shareholders and the creditors of the company. But if
the act is ultra vires (beyond the powers of) the directors only, the shareholders can
ratify it. Or if it is ultra vires the articles of association, the company can alter its articles
in the proper way. The doctrine of ultra vires was first enunciated by the House of Lords
in the classic case, Ashbury Railway Carriage and Iron Co. Ltd. v. Riche, (1878) L.R.7
H.L. 653

An ultra vires contract is as null and void as that of contract with a minor [Steel
Equipment & Construction Co. (P) Ltd. Re (1968) 38 Com. Cases 82, (1967) 1 Comp LJ
172 (Cal)]. A shareholder can get back the money paid by him to the company under an
ultra vires allotment of shares. A transferee of shares from him would not have been so
allowed. [Margarate Linz v. Electric Wire Co. of Salestine Ltd. (1948) 18 Com. Cases
201,205 : AIR 1949 PC 51].

The members can get an injunction to restrain the company wherein ultra vires act
has been or is about to be undertaken. In Jehangir R. Modi v. Shamji Ladha, [(1866-67)
4 Bom. HCR (1855)], the Bombay High Court held: “A shareholder can maintain an
action against the directors to compel them to restore to the company the funds of the
company that have been employed in transactions that they have no authority to enter
into, without making the company a party to the suit.”

Answer 3(c)

Where the shares of a company are held in joint names and one of these joint
holders makes a request to the company to split the shares held by them jointly, equally
between/among the three joint holders by issuing fresh share certificates in their individual
names, the company shall not be legally bound to do so unless the transfer deeds
executed jointly by all the three joint holders duly stamped and executed are lodged with
the company together with the relevant share certificates in terms of section 108 of the
Companies Act, 1956.

It has also been held in Dr. Rajiv Das v. United Press Ltd. (2001) 44 CLA 268:2002
that where the consent of other joint holders was not taken, original certificates or transfer
deeds duly signed and stamped were not furnished, the refusal by the company was
held to be justified.

Question 4
(a) Distinguish between any two of the following :

(i) ‘Forfeiture of shares’ and ‘surrender of shares’.
(i)  ‘Whole-time director’ and ‘managing director’.
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(i) ‘Preliminary contracts’ and ‘provisional contracts’. (4 marks each)

(b) The chairman at a Board meeting counts 6 votes in favour and 7 votes against
the resolution. Can the chairman cast his own vote, which he had not exercised
earlier, in favour of the resolution and also the casting vote which the articles of
association authorise, and declare the resolution as passed ? (4 marks)

(c¢) Amol, a non-member of Shristhi Ltd., has been appointed as a director of the
company. Later on, he has become the chairman of the company. In an annual
general meeting of Shristhi Ltd., Amol presided over the meeting. Zahir, a
member of the company, objected to his chairmanship on the ground that Amol
is not a member of the company. Discuss the validity of the objection.

(4 marks)

Answer 4(a)(i)
‘Forfeiture of shares’ and ‘surrender of shares’

Both forfeiture and surrender of shares result in termination of membership of a
person. But both differ from each other in the following respects:

(@) Initiative — In case of forfeiture, the company takes the initiative but initiative is
taken by the member in case of surrender of shares.

(b) Reason— Shares can be forfeited for non-payment of calls only but surrender of
shares may be accepted for other reasons also e.g. for exchange into new
shares.

(c) Object — The object of forfeiture of shares is to penalize a member for non-
payment of call whereas the object of surrender of shares is when he cannot
make payment of calls or he wants to exchange with new shares of the same
nominal value.

(d) Legal technicalities — In case of forfeiture of shares, the rules and regulations
are to be followed exactly and carefully as a slight irregularity will invalidate the
forfeiture. However, it is not so in case of surrender of shares.

Answer 4(a)(ii)
‘Whole-time director’ and ‘managing director’

A whole-time director has not been defined in the Act. He may by defined as a
director who devotes his whole or substantially the whole of his working time to the work
connected with the company. He is an employee director of the company. A managing
director is a director who is entrusted with the substantial powers of the management
which would not otherwise be exercisable by him. [Section 2(26)]. The substantial
powers means the powers to take decisions regarding policy matters e.g. pricing policies
of products, adoption of new technique of production etc. Both differ as under:

() Powers— A managing director has substantial powers of management whereas
it is not so in case of whole-time director who has the powers as per terms of
appointment.

(i) Period of Office - A managing director can be appointed for a maximum period
of 5 years at a time whereas there is no limit in case of whole-time director.
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(i) Number of Companies — A managing director may be appointed in that capacity
in more than one company at the same time but whole-time director is a full time
employee and he cannot hold office at a time in more than one company.

(iv) Appointment with Manager - A whole-time director can be appointed in a company
having a manager but managing director cannot be appointed in a company
having a manager.

Answer 4(a)(iii)
‘Preliminary contracts’ and ‘provisional contracts’

Before the company is being formed, promoters acting on behalf of the company to
be formed enter into contracts for the purchase of property or for securing services etc.
Preliminary contracts are contracts purported to be made on behalf of a company before
its incorporation. Before incorporation, a company is non-existent and has no capacity
to contract. Hence, nobody can contract on behalf of the company as its agent. Therefore,
a contract by promoter of a company prior to its incorporation never binds the company
because it has no legal existence.

Even if the company takes some benefit from a contract made before its formation,
the contract is not binding on the company. For such contracts promoter alone
remain personally liable, unless company enters into a fresh contract after its
incorporation.

Provisional contracts are those contracts, which are made after incorporation of a
company but before certificate of commencement of business is obtained by the company.
These are not binding on the company until the company is entitled to commence
business on the grant of the certificate of commencement of business. But once
this certificate is issued, such contracts automatically become binding on the company.
[Sub-section (4) of section 149].

Answer 4(b)

As per Guidance Note on Meetings of the Board of Directors issued by ICSI, a
chairman does not have an inherent right to the casting vote nor it is a right given by the
statute. It has to be conferred on the chairman by the articles. In the given case, the
articles of the company authorize the chairman to cast his casting vote.

However, the guidance note provides that where the chairman chooses to exercise
his vote as a director, he should do so before the voting is concluded. It also provides
that a casting vote is a second or deciding vote. If the votes are divided unequally, the
question of using a casting vote does not arise. It is only in the event of equality of
votes, for and against, that the question of a casting vote assumes relevance.

Therefore, in the given case, the chairman cannot cast his own vote which he had
not exercised earlier as the voting has concluded. He cannot cast his casting vote as
the votes are not divided equally, and where the votes are divided unequally, the question
of using a casting vote does not arise.

Answer 4(c)

Regulation 50 of Table A of Schedule | appended to the Companies Act, 1956
stipulates that the chairman, if any, of the Board shall preside as chairman at every
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general meeting of the company. Though the shareholders do not have the power to
elect a person who is not a member as chairman, but the Articles can provide ‘otherwise’
and may permit a non-member to be the chairman.

In the given case, Amol is the chairman of the Board who can preside as chairman
at every general meeting. Therefore, the objection of Zahir will not hold good.

Question 5

(a) Discuss the provisions relating to change of name of a company. (4 marks)
(b) Briefly discuss the doctrine of cypres. (4 marks)

(c) A private limited company in its articles of association provides a format of
‘proxy form’ different from the one prescribed by the Companies Act, 1956 in
Schedule IX.

A shareholder submits an instrument appointing proxy to the company in the
form as prescribed in Schedule IX. But the company rejects the proxy on the
ground that it is not in the form prescribed in its articles of association. Is the
rejection valid ? Discuss citing legal provisions. (4 marks)

(d) A public limited company forfeited 80 equity shares and re-issued the same
which resulted in earning a surplus of Rs. 2,000. The company did not file return
of allotment with the Registrar of Companies in respect of re-issued shares.
Explain whether the company has contravened any provision of the Companies
Act, 1956 by non-filing of the return. (4 marks)

Answer 5(a)

Changing name of a company involves amendment to name clause in the
Memorandum of Association. The company will approach Registrar of companies for
availability of new name. As per Section 21 of the Companies Act, 1956, special resolution
has to be passed and approval from the central government has to be obtained. Approval
of the Central Government is not necessary if the change relates to the addition/deletion
of the word ‘private’ to the name. The powers of the central government have been
delegated to the Registrar of Companies. The change in the name will not affect any
rights and obligations of the company or legal proceedings.

For this purpose an application is required to be made to the Registrarin e-Form 1A
with a fee of Rs. 500/- to ascertain availability of name. The period of validity is sixty
days. The change must be communicated to the Registrar by filing e-Form No. 23
prescribed under the Companies (Central Government’s) General Rules and Forms, 1956
(as amended) along with a printed or typewritten copy of the special resolution and
explanatory statement within 30 days of the passing thereof. Also as per the instructions
for filling e-form 23, the memorandum and articles of association of a company are also
required to be attached.

Answer 5(b)

While forming a charitable trust, the objects are specified by the settler. When the
objects of the trust subsequently become impossible or impracticable or unlawful, the
trust will not fail. In such cases the Court has power to apply the trust to some other
charitable object as nearly as possible resembling the intention of author. This power of
the Court is known as “doctrine of cypres”. When a particular mode of charity indicated
by the author is not capable of being carried out, yet a general intention of charity is
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indicated by the author of the trust, the Court would execute it ‘cypres’ i.e. in a way as
nearly as possible to that which testator specified.

Answer 5(c)

The provisions of Section 176(6) provides that the instrument appointing a proxy, if
in any of the forms set out in Schedule IX of the Companies Act, shall not be questioned
on the ground that it fails to comply with any special requirements specified for such
instrument by the Articles. However in terms of Section 170(1)(ii), provisions of Section
176(6) shall not be applicable to the private company in question as it is not a subsidiary
of a public company and that it has specifically provided a format of ‘proxy form’ in its
articles of association. Therefore, the rejection of the company is valid.

Answer 5(d)

No, the public company has not contravened any provisions of the Companies
Act, 1956. no return of allotment of the shares re-issued need to be filed with the
Registrar. Such re-issue, in fact cannot be called allotment. According to the provisions
of Section 75(5) of the Act, forfeited shares can be further re-issued at a premium
without any legal formalities. The issue of forfeited shares is treated as a sale and not as
allotment of shares.

When a share is forfeited and then re-issued, it is not allotment in the above sense.
The word allotment used for such re-issue in Section 75(5) seems to have its originin a
confusion of thought. [Sri Gopal Jalan & Co. v. Calcutta Stock Exchange Assn. Ltd. AIR
1964 SC 250]

Question 6

(a) Can a company reduce its share capital without sanction of the court ?
(4 marks)

(b) Explain the circumstances when a person ceases to be a member of a company.
(4 marks)

(c) Anantbuys 20 shares of a public company from Basant through a stock broker.
Anant receives the share certificate and the blank transfer deed countersigned
by Basant but does not lodge the transfer deed for registration. Examine the
legal effect of unregistered transfer between the transferor and the transferee.

(4 marks)

(d) A meeting of the Board of directors of a company was convened on 31st
December, 2007 to discuss some important matters. 5 Directors out of 7 directors
write to the chairman that they would like to attend the meeting but could not do
so due to other pre-occupations. The last meeting was held on 29th September,
2007. Advise the chairman. (4 marks)

Answer 6(a)

In the following cases, the reduction of share capital can take place without
confirmation by the Court/Tribunal:

(i) Surrender of shares - where shares are surrendered to the company, whether
by way of settlement of a dispute or for any other reason, it will have the same
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(ii)
(i)
(iv)
v)

(vi)
(vii)

(viii)

effect as a transfer in favour of the company and amounts to a reduction of
capital.

Forfeiture of Shares — a company may, if authorized by its articles, forfeit shares
for non-payment of calls and the same will not require confirmation of the Court.

Diminution of capital — where a company cancels shares which have not been
taken or agreed to be taken by any person. [Section 94(1)(3)].

Redemption of redeemable Preference Shares.
Purchase of shares of a company by the company under section 402.
Buy-back of its own shares under section 77A.

Reduction of capital when company is defunct — under Section 560, ROC is
empowered to strike off the name of the company from the register on the
ground of non-working. [Great Universal Stores Ltd., Re (1960) 1 All ER 252].

Unlimited company — Section 100 does not apply toit. It can reduce is capital.
[Borough Commercial and Building Society (1893) 2 Ch 242].

Answer 6(b)

A person ceases to be a member of a company when his name is removed from its
registrar of members, which may occur in any of the following situation:

(i
(ii)
(iii)
(iv)
(v)
(vi)
(vii)

(viii)
(ix)

)
(xi)

on transfer of shares;

forfeiture of shares;

his shares are sold by the company to enforce a lien;

on death of a shareholder;

he is adjudged insolvent and the official assignee disclaims his shares;
redemption of redeemable shares;

he rescinds the contract of membership on the ground of fraud or
misrepresentation or a genuine mistake;

his shares are purchased under section 402;

the member is a company which is being wound up in India, and the liquidator
disclaims the shares;

the company is wound up;
share warrants have been issued in exchange of fully paid shares.

Although one ceases to be a member, he remains liable as a contributory and also
entitled to share in surplus, if any.

Answer 6(c)

There is a binding contract between A and B and the title of the transferee i.e. A is
complete and he becomes the equitable beneficial owner of the shares even though the
transfer has not been lodged with the company and he has not acquired the legal title to
shares. The dividends or other benefits received by B, subject to any agreement to the
contrary, must be handed over to A who must indemnify B against calls made after that

date.

In Hardoon v. Belilios it was held that the transferee becomes a member of a

company only when the transfer of shares is registered by the company. Pending
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registration, the transferor is trustee of the shares for the transferee and the transferor
continues to be the holder of the shares until his name is struck off the Register of
members and the name of the transferee entered in his place.

Answer 6(d)

As per section 288(1) of the Companies Act, 1956, if a meeting of the Board could
not be held for want of quorum, then, unless the articles otherwise provide, the meeting
shall automatically stand adjourned till the same day in the next week, at the same time
and place, or if that day is a public holiday, till the next succeeding day which is not a
public holiday, at the same time and place.

Section 288(2) specifies that the provisions of section 285 shall not be deemed to
have been contravened merely by reason of the fact that a meeting of the Board which
had been called in compliance with the terms of that section could not be held for want
of a quorum.

Therefore, in the given case, as the meeting convened on 31st December 2007
could not be held for want of quorum, it would automatically stand adjourned till the
same day in the next week, at the same time and place, provided that day is not a public
holiday, in which case it shall be on the next working day.

Question 7

(a) What is ‘corporate veil’ ? State the circumstances when it can be lifted.
(8 marks)

(b) What are the provisions for payment of interest out of capital ? (4 marks)
(c) Discuss the rule of Foss vs. Harbottle. (4 marks)
Answer 7(a)

By the provision of law, a corporation is clothed with a distinct personality, yet in
reality it is an association of persons who are in fact, in a way, the beneficial owners of
the property of the body corporate. A company, being an artificial person, cannot act on
its own, it can only act through natural persons. This is known as corporate veil.

Lifting of Corporate Veil under Judicial Interpretation

Ever since the decision in the Salomon v. Salomon & Co. Ltd., (1897) A.C. 22
normally Courts are reluctant or at least very cautious to lift the veil of corporate personality
to see the real persons behind it. Nevertheless, Courts have found it necessary to
disregard the separate personality of a company in the following situations:

(@) Where the corporate veil has been used for commission of fraud or improper
conduct, Courts have lifted the veil and looked at the realities of the situation. In
Gilford Motor Co. v. Horne, (1933) 1 Ch. 935, a former employee of a company
made a covenant not to solicit its customers. He formed a company which
undertook solicitation. The company was restrained by the Court. Another relevant
case lawis Jones v. Lipman, (1962) |. W.L.R. 832.

(b) Where a corporate facade is really only an agency instrumentality. In Re. R.G.
Films Ltd. (1953) 1 All E.R. 615; an American company produced a film in India
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technically in the name of a British Company, 90% of whose capital was held by
the President of the American company which financed the production of the
film. Board of Trade refused to register the film as a British film which stated that
English company acted merely as the nominee of the American corporation.

(c) Where the doctrine conflicts with public policy: Courts lifted the corporate veil
for protecting the public policy. In Connors Bros. v. Connors (1940) 4 All E.R.
179, the principle was applied against the managing director who made use of
his position contrary to public policy. In this case the House of Lords determined
the character of the company as “enemy” company, since the persons who were
de facto in control of its affairs, were residents of Germany, which was at war
with England at that time. The alien company was not allowed to proceed with
the action, as that would have meant giving money to the enemy, which was
considered as monstrous and against “public policy”.

(d) For determining the character or status of the company, the Court may ignore
the separate identity [Daimler Co. Ltd. v. Continental Tyre & Rubber Co., (1916)
2 A.C. 307].

(e) Where the veil has been used for evasion of taxes and duties, the Court upheld
the piercing of the veil to look at the real transaction. [Commissioner of Income
Tax v. Meenakshi Mills Ltd., A.l.R. 1967 S.C. 819]. [India Waste Energy
Development Ltd. v. Government of NCT of Delhi, (2003) 114 Com Cases 82
(Del)].

(f) Where it was found that the sole purpose for which the company was formed
was to evade taxes the Court will ignore the concept of separate entity, and
make the individuals liable to pay the taxes which they would have paid but for
the formation of the company. (Re.: Sir Dinshaw Manakjee Petit, A.l.R. 1927
Bombay 371).

(9) Avoidance of welfare legislation is as common as avoidance of taxation and the
approach in considering problems arising out of such avoidance has necessarily
to be the same and, therefore, where it was found that the sole purpose for the
formation of the new company was to use it as a device to reduce the amount to
be paid by way of bonus to workmen, the Supreme Court upheld the piercing of
the veil to look at the real transaction (The Workmen Employed in Associated
Rubber Industries Limited, Bhavnagar v. The Associated Rubber Industries
Ltd., Bhavnagar and another, A.I.R. 1986 SC 1).

(h) In quasi criminal cases, the Courts have sometimes applied the doctrine.

() Where it is found that a company has abused its corporate personality for an
unjust and inequitable purpose, the court would not hesitate to lift the corporate
veil. Further, the corporate veil could be lifted when acts of a corporation are
allegedly opposed to justice, convenience and interests of revenue or workman
or are against public interest.

Answer 7(b)

As a prudent financial policy, dividend is to be paid out of profits and must not be
paid out of capital. However, a provision has been made in Section 208 of the Companies
Act, 1956, which provides that where share are issued for financing a project having a
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very long gestation period, the company may pay interest on the amount of capital paid
up and such interest is to be capitalized towards cost of the project. This payment of
interest out of capital is subject to following conditions:

1. The payment of interest should be sanctioned by the Central Government.

2. The payment can be made only upto the close of the half year after the half year
in which the project was completed.

3. Rate of interest to be paid is 4% or such rate as may be approved by Government.

4. Payment of interest on capital should not amount to reduction of amount paid up
on shares.

Answer 7(c)

The general principle of company law is that every member holds equal rights with
other members of the company in the same class. In case of difference(s) amongst the
members the issue is decided by a vote of the majority. But the protection of the
minority is not generally available when the majority does anything in the exercise of the
powers for internal administration of a company. The court will not usually intervene at
the instance of shareholders in matters of internal administration, and will not interfere
with the management of a company by its directors so long they are acting within the
powers conferred on them under the articles of the company. In other words, the articles
are the protective shield for the majority of shareholders who compose the Board of
directors for carrying out their object at the cost of minority of shareholders. This basic
principle of non-interference with the internal management of company by the court is
laid down in the celebrated case of Foss v. Harbottle 67 E.R. 189; (1843) 2 Hare 461.

The rule, as applied to companies, is as follows. After all, the directors who have
been fraudulent have injured the company and the members on the whole. Any loss to
the company is loss to the members so why should not member sue as he has been
injured. This is so, because the plaintiff must not only show that injury has been caused
but the injury has been caused by a breach of duty made to him. The individual shareholders
or even the minority shareholders who try to show that the directors owe a duty to them
personally in their management of the company’s assets will definitely fail. The directors
owe no duty to the individual members, but only to the company as a whole. A company
is a person and if it suffers injury through breach of duty owed to it, then the only
possible plaintiff is the company itself acting, and it must always act, through its majority.

Question 8
(a) Write short notes on any two of the following :
(i)  Minimum subscription
(i) Red-herring prospectus
(i) Sweat equity shares
(iv) lllegal association. (4 marks each)

(b) In a public limited company, some group of rich people joined and have acquired
by paying very high prices of shares, a controlling interest. The company is well
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managed showing very good profits in the last three years. They want to appoint
their own nominees as directors of this prosperous company. It is considered
that this change in the Board of directors would prejudicially affect the affairs of
the company. Discuss whether this change in the composition of Board of
directors can be prevented. (4 marks)

(c) In ageneral meeting of Kutumbh Ltd. only 15 shareholders were present. Fora
special resolution, only 9 out of 15 shareholders voted for the resolution, 2
voted against the special resolution and 4 did not vote at all. No poll was demanded
and chairman of the meeting declared the special resolution to be carried.
Examine the validity of the resolution. (4 marks)

Answer 8(a)(i)
Minimum subscription

As per SEBI Guidelines for disclosure and Investor Protection, if a company does
not receive 90% of the issue amount from the public subscription including development
from under writers in case of underwritten issue within 60 days from the date of closure
of the issue, the amount of subscription received is required to be refunded to the
applicability. If there is delay beyond 8 days after the company becomes liable to pay
the amount, the company shall pay interest prescribed under section 73 of the Companies
Act. In case of non-under written public issue, if the company does not receive the
minimum subscription of 90% of the issued amount on the closure of the issue, or if
subscription level falls below 90% due to cheque having been returned unpaid or withdrawal
of applications, the company shall forthwith refund the entire subscription amount
received. In case of delay beyond 8 days, interest as per section 73 of the Companies
Act is payable by the company.

Answer 8(a)(ii)
Red-herring prospects

“Red-herring prospectus” means a prospectus which does not have complete
particulars on the price of the securities offered and the quantum of securities offered.
The information memorandum and red-herring prospectus carry same obligations as are
applicable in the case of prospectus. Every variation between the information
memorandum and the red-herring prospectus shall be highlighted by the issuer company
and shall be individually intimated to the persons invited to subscribe to the securities.

Further, as per section 60B(2) of the Companies Act, a company inviting subscription
by an information memorandum shall file a red-herring prospectus at least three days
before the opening of an offer.

Answer 8(a)(iii)
Sweat equity shares

Sweat equity shares means equity shares issued by a company to its employees or
directors at a discount or for consideration other than cash for providing know-how or
making available right in the nature of intellectual property rights or value additions, by
whatever name called. Section 79A [inserted by the Companies (Amendment) Act, 1999]
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permits issue of such equity shares to employees or directors in recognition of their
contribution for providing know-how etc. as aforesaid.

Notwithstanding anything contained in Section 79, a company can issue sweat
equity shares, of a class of shares already issued, if the following conditions are satisfied:

(i) theissue has been authoised by a special resolution passed by the company in
the general meeting.

(i) the resolution clearly specifies number of shares, current market price,
consideration, if any, and class or classes of directors or employees to whom
such equity shares are to be issued.

(i) asonthe date of issue, atleast one year should have elapsed from the date on
which the company was entitled to commence business.

(iv) a company whose shares are listed on a recognized stock exchange issuing
sweat equity shares should comply with the regulations made in this behalf by
SEBI.

(v) acompany whose shares are not so listed should issue sweat equity shares in
compliance with the rules made in this behalf.

Answer 8(a)(iv)

lllegal association

An unincorporated company, association or partnership consisting of large number
of persons has been declared illegal. Under the provisions of Section 11 of Companies
Act, 1956, no company, association or partnership consisting of more than 20 persons
(10 in case of banking business) can be formed for the purpose of carrying on any
business for gain, unless it is registered as a company under the Companies Act, 1956,
oris formed in pursuance of some other Indian law, or is a Joint Hindu Family carrying on
business for gain.

Associations like charitable, religious or scientific, which are no formed for the
purpose of acquisition of gain, are excluded from the scope of Section 11. The effect of
this allis that if an association requires registration under Section 11 and is not registered
then such an association is illegal and has no existence in the eyes of law. Since the
law does not recognize it, an illegal association:

1. Cannot enter into any contract.

2. Cannot sue any member or outsider not even if the company is subsequently
registered.

3. Cannot be sued by a member or an outsider.
4. Cannot be wound up by order of Court.

However, an illegal association is liable to be taxed [Kumara Swamy Chettair v. ITO
(1957) ITR 457].

Under Section 11(4) and (5) every member of an illegal association is:

1. Personally liable for all liabilities incurred in carrying on the business of, or by,
the illegal association, and

2. Punishable with fine up to Rs.10,000.



ICL — December 2007 18
Answer 8(b)

Yes, the change in the Board of Directors of the company can be prevented because
it would prejudicially affect the affairs of the company. According to section 409, if any
director or manager of a company complaints to the Company Law Board that as a result
of a change in the ownership of shares, a change in the Board of Directors is likely to
take place and such change would prejudicially affect the affairs of the company, the
Company Law Board, may order that no such change in the Board of Directors or
membership of the company can be made. Therefore, the Company Law Board, by its
orders, can prevent the desired change in the Board of Directors of the company.

Answer 8(c)

Yes, the special resolution passed will be a valid resolution as the number of votes
cast in favour of the special resolution is more than 3 times the number of votes cast
against the resolution. According to section 189(2) of the Companies Act, 1956, the
votes cast in favour of the resolution (which on a show of hands or a poll, as the case
may be), by members entitled to vote are not less than three times the number of votes,
if any, cast against the resolution by members entitled to vote. A special resolution
requires a majority of three fourths of the votes, voting on a show of hands or on a poll.
In the present case, total votes polled are 11 (9+2) out of 15 (9+2+4). The votes in
favour of the resolution are 9, more than 3 times of 2 votes cast against the resolution.
Therefore, the special resolution is a valid resolution.




COMPANY SECRETARIAL PRACTICE

Time allowed : 3 hours Maximum marks : 100

NOTE : 1.
2.

Question 1

Answer SIX questions including Question No. 1 which is COMPULSORY.

All references to sections relate to the Companies Act, 1956 unless stated
otherwise.

(a) Asa Company Secretary of a public company, how will you deal with the following
situations arising at an annual general meeting ? Give reasons in support of
your answer :

(i)

(ii)

(iii)

®) )

(ii)

Xavier, a member, appointed Yuvraj and failing him Zahir as proxies to attend
and vote at an annual general meeting on his (Xavier’s) behalf. Both Yuvraj
and Zahir were present at the venue of the meeting. Yuvraj was admitted in
the hall of the meeting 15 minutes before the scheduled time. Five minutes
before the scheduled time of the meeting, Xavier himself appeared at the
entrance of the hall and presented himself for the meeting.

After all the items of the meeting were dealt with, the chairman proposed the
resolution for appointment of sole-selling agent having more than 5% interest
in the company whose paid-up capital was Rs.3 crore.

Under special business, the appointment of managing director Guru was
proposed at a remuneration of Rs.24 lakh per annum. However, a member
proposed modification to the resolution saying that due to financial position
of the company being not that good to pay such remuneration and proposed
for a remuneration of Rs. 18 lakh which was seconded by another member.
(5 marks each)

The articles of association of Roler Koster Ltd. provided that the quorum for
the general meeting would be one third of the total number of members. Total
number of members was 18 with same number of folios. However, out of
these 18 members, 3 are dead about whom the company has no official
notice and their names are still appearing in the register of members. What
would be the quorum for the general meeting ? (3 marks)

In the above case, assuming that out of 15 members who are alive, 3 are
minors, whether they should be excluded for calculating the quorum ? In
such a case, what would be the quorum ? (2 marks)

Answer 1(a)(i)

The relationship between the proxy and the person appointing him is that of an agent
and principal, and the former must act in accordance with the instructions of the latter. As
their relationship is governed by the law of agency, proxy can be revoked by the member
at any time, Narayan Chettiar v. Kaleeswara Mills Ltd. A member may revoke the
proxy’s authority by attending the meeting personally and voting thereat himself before
the proxy has voted, the member cannot retract his vote.

In the present case, if Xavier wants to vote in person instead of through the proxy,
that will be properly valid.
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Answer 1(a)(ii)

Assuming that the business is duly notified in the Agenda, Sub-section (2) of
Section 294AA lays down that no company shall appoint any individual, firm or body
corporate, who or which has a substantial interest in the company, as sole-selling agent
of that company unless such appointment has been previously approved by the Central
Government.

The term “substantial interest” has been defined in Explanation (b) to Sub-section (8)
of Section 294AA as the beneficial interest held by such individual or any of his relatives,
whether singly or taken together, in the shares of the company, the aggregate amount
paid-up on which exceeds five lakhs of rupees or five per cent of the paid-up share capital
of the company, whichever is the lesser.

Hence, in the present case, since resolution involves appointment of sole selling
agent having substantial interest, the special resolution should contain a condition stating
that the proposed appointment shall be subject to prior approval of the Central Government.

Answer 1(a)(iii)

Any business to be considered as a special business at the AGM is always subject
to “with or without modification” since the text of the resolution as stated in the notice is
only a “suggesting draft” and therefore every member attending the AGM has the right
to suggest modification in the proposed text of the resolution. In the given situation
the remuneration proposed for the MD is proposed to be modified by a member. The
proposal should be duly proposed and seconded and also comply with the requirements
of Schedule XIII of the Act.

Answer 1(b)(i)

Since, Articles of Association of the Company provided the quorum for the general
meeting to be 1/3 of the total number of members, the quorum would be 6 membersii.e.
1/3 of 18 members.

The number of members will always be evidenced by register of members. The
company cannot make changes in the register of members unless an official
communication about the death of a member is received by the company. Since no
official notice for the dead members was received by the company, total number would
be taken as 18 i.e. including the dead members.

Answer 1(b)(ii)

In such cases, quorum will be 6 members i.e. 1/3“ of 18 members. The reason is
that on behalf of the minors, natural guardians can attend the meeting.

Question 2

Your assistant has placed before you the following draft notice of forthcoming annual
general meeting. You are required to locate the errors therein, if any, and properly re-
draft the same alongwith explanatory statement wherever required :

ABC LIMITED

Registered Office : 4, Anna Road, Chennai— 600 001
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NOTICE TO ANNUAL GENERAL MEETING
TO THE DIRECTORS :

Notice is hereby given that the 10th General Meeting of the company will be held at
the Admn. Office of the company at 315t Rajaji Road, Chennai at 11.00 P.M. on
Sunday, the 24th September, 2006 to transact the following business :

(i) Tofinalise the annual report for the year ended 3 15t March, 2006.

(i)  To confirm the interim dividend already paid and to recommend the final dividend.
(i) To re-appoint X and Mrs. Y both retire by rotation as directors of the company.
(iv) To confirm the appoint of Z, who was co-opted as additional director on 26th

March, 2006 by the Board.
(v) To appoint auditors.
(vi) To amend the object clause of the memorandum of the company.
I request the members of the Board to make it convenient to attend the meeting.
Thanking you
Yours truly,
Chennai (A.B.C)
17th Sept., 2006 Chief Financial Officer
(16 marks)
Answer 2

Errors in Draft Notice

1.

Notice should be to the members of the company and not the directors.
The notice should state the meeting to be “10" AGM” and not “10™" GM”.

The notice should preferably be clearly divided into ordinary business and special
business.

Explanatory statement is not given for items of special business [Section 173(2)].

In a public company, two directors cannot be appointed by a single resolution
[Section 263].

The authorized person for sending notice should be company secretary and not
chief financial officer.

The notice should be sent clear 21 days before meeting, excluding the date of
meeting, excluding the date of the notice and allowing 48 hours time for notice to
reach members.

The day fixed for the meeting should be a working day and during the business
hours instead of Sunday at 11.00 P.M.

NOTICE OF ANNUAL GENERAL MEETING
ABC Limited
Regd. Office : 4 Anna Road, Chennai— 600 001

Notice is hereby given that the 10th Annual General Meeting of the Company will be
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held at its Admn. office at 31 Rajaji Road, Chennai at 11.00 A.M on Monday, the 25"
September 2006 to transact the following business:

ORDINARY BUSINESS

1.

To receive and adopt the Balance sheet as at 31t March 2006 and the Profit and
Loss Account for the year ended 31t March 2006 and the Directors’ and the
Auditor’s Reports thereon.

To confirm the interim dividend already paid and to recommend the final dividend.

To appoint a director in place of Shri X, who retires by rotation and being eligible
offers himself for re-appointment.

To appoint a director in place of Shri 'Y, who retires by rotation and being eligible
offers himself for re-appointment.

To appoint auditors to hold office from the conclusion of this meeting and to fix
remuneration.

SPECIAL BUSINESS

6. Toconsider and, if thought fit, to pass with or without modification, the following

resolution as a SPECIAL RESOLUTION:

“Resolved that the Company hereby appoints Mr. Z as a Director whose term of
office as an additional director of the company expires at this annual general
meeting and in respect of whom the company has received a notice under
Section 257 of the Companies Act, 1956, from a member proposing the candidature
of Mr. Z for the office of Director, as a Director of the company whose period of
office will be liable to determination by retirement by rotation”.

To consider and, if thought fit, to pass the following resolution as SPECIAL
RESOLUTION:

“RESOLVED that pursuant to the provisions of Section 17 of the Companies
Act, 1956, Clause 3 being the objects clause of the Memorandum of Association
of the company be and is hereby altered as follows :

(i) To substitute the following sub-clause in place of the existing sub-clause (h):

(h) toborrow or raise money or to invite, receive or accept money on deposit for
the purposes of the company (not amounting to the business of banking as
defined under the Banking Regulation Act, 1949) in such manner and upon
such terms and conditions as may seem expedient and to secure or arrange
the repayment thereof by the company and create, issue and allot redeemable
orirredeemable bonds, mortgages or other instruments, mortgage debentures,
secured or unsecured debentures issuable or payable either at par or at
premium or discount or as partly or fully paid and for any such purposes to
charge all or any part of the property and profits of the company both present
and future including its uncalled capital.

(i) The following new sub-clauses be added after the sub-clause 3(de):

(df) to carry on the business of manufacturers and processors of and dealers in
paper, pulp and boards of all kinds and articles made from paper, pulp and
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boards of every description and materials or chemicals or agents used in the
manufacture or treatment of paper and board including card boards and their
by-products.

By order of the Board of Directors

for ABC Limited
Sa/-
COMPANY SECRETARY

Dated : 1% September 2006
Place : Chennai

Note :

1. AMEMBERENTITLED TO ATTEND AND VOTE IS ENTITLED TO APPOINT A
PROXY TO ATTEND AND VOTE INSTEAD OF HIMSELF AND THE PROXY
NEED NOT BE A MEMBER OF THE COMPANY. PROXIES IN ORDER TO BE
EFFECTIVE MUST BE DEPOSITED WITH THE COMPANY NOT LESS THAN
48 HOURS BEFORE THE MEETING.

2. Dividend, if declared, will be payable on or before............. to those members
whose names appear on the Register of members of the company on...............

3. Register of members and share transfer books will be closed
from........... (o T (both days inclusive).

4. Members are requested to:
(@) Notify immediately any change in their addresses to the company.
(b) quote your account number in all correspondence with the company.

Explanatory Statement Pursuant to Section 173 of the Companies Act, 1956, in
respect of Special Business set out in the Notice

Item No. 6
Mr. Z is an Economics graduate from Delhi University and has over ____ years
experience of working with in the Department. Presently,

he/she is managing

Mr. Z was appointed as an additional Director at the duly convened board meeting
dated 26" March 2006. His term of office was upto the date of Annual General Meeting.
The Board of Directors is of the opinion that it would be in the interest of the Company to
continue to avail the services of Mr. Z and it is therefore proposed to appoint him as
Director of the Company, whose period of office shall be liable to determination by retirement
of Directors by rotation.

The Board of Directors recommends the resolution for approval of members.

None of the Directors except Mr. Z, himself is interested in this resolution.
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Item No. 7

Your Board has to consider from time to time proposals for diversification into areas
which would be profitable for the company as part of diversification plans. For the purpose
the objects clause of the company which is presently very restricted in scope, requires to
be so made out as to cover a wide range of activities to enable your company to consider
embarking upon new projects and activities considered to be convenient, advantageous
and feasible for the company’s business. Certain incidental powers are also being added
for the convenience of the Company’s operations. Your Directors recommend that the
special resolution be passed.

None of the Directors of the Company is interested or concerned in the said resolution
except as members of the Company.

Question 3

Draft the specimen resolutions along with requisite explanatory statement, wherever
necessary, for transacting the following items of business indicating the kind of meeting
at which each resolution is to be passed and the type of resolution required for.
Attempt any four :
(i) Calling a general meeting by the company.
(i) Approving transfer of shares.
(iii) - Shifting registered office within the same city.
(iv) Declaration of interim dividend.
(v) Sub-division of equity shares of Rs.10 each into face value of Re.1 each.

(4 marks each)
Answer 3
(i) Calling a general meeting by the company
Type of Meeting Board Meeting
Kind of Resolution Board Resolution
“RESOLVED THAT—
(@) an Extraordinary General Meeting of the company be held on.......... [day &
date]............ at the Registered Office of the company at.............. [place]........ ;

(b) the draft notice and the explanatory statement initialed by the Chairman for
purposes of identification produced to this meeting, be and is approved
and......... [name].......... Company Secretary be and is hereby authorized to sign
and issue the notice to the members.

(i) Approving transfer of shares
Kind of Meeting Board or Committee of Board
Type of Resolution Board Resolution

“RESOLVED THAT the share transfer application(s) as described in the Share Transfer
Register being Transfer Nos........... to........ for the transfer of ............ Equity /
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Preference Shares in the company be and are hereby approved and that the transferees
mentioned therein be registered as members of the company in the place of the
respective Transferors in respect of the shares so transferred in the Register of
Members of the company.

(iii) Shifting registered office within the same city

Type of Meeting Board Meeting
Type of Resolution Board Resolution

“RESOLVED THAT—

(i) the registered office of the company be and is hereby shifted from its present
situation at ...................... 10 , a place
falling under the jurisdiction of ............cccconeee. police station and within the

(ii)

local limits of the town where the registered office of the company is presently
situated; and

the Company Secretary, Shri............. , be and is hereby authorised to file with
the MCA portal, the prescribed e-Form No. 18 containing notice of change in the
situation of the registered office of the company.”

(iv) Declaration of interim dividend.

Type of Meeting Board Meeting
Kind of Resolution Board Resolution
RESOLVED THAT—

(i)

(ii)

(i)

an interim dividend of Rs. 2 (Rupees two) only on each fully paid — no. of equity
share of Rs. 10 (Rupees ten) each of the company amounting to Rs...........ccccoceeeenee

be paid out of the profits of the company for the half year ended .............. 2003
to those members of the company whose names would appear on the register of
members of the company on the ................ day of .............. , 2003.

a bank account to be designated as “Interim Equity Dividend (2003) Account of
.......................... Limited” be opened in the name of the company with ..............
Bank at its Branch at ................ and a sum of Rs................. , being the total
interim dividend amount, be deposited in the said account within five days here
of.

Shri.............. , Managing Director and Shri ................... , the Company Secretary
be and are hereby authorised to open the bank account by signing the account
opening form and by furnishing to the said bank the required papers, documents,
information etc. and completing all other required formalities for the purpose of
opening the bank account and to make arrangements with the said bank for the
payment at par, of the interim dividend within thirty days from the date of this
resolution.

(v) Sub-division of equity shares of Rs.10 each into face value of Re.1 each.

Types of Meeting General Meeting

Kind of Resolution Ordinary Resolution
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“RESOLVED THAT—

(i) pursuant to Section 94(1)(d) and other applicable provisions, if any, of the
Companies Act, 1956, and Article... of Articles of Association of the company,
all the 5,00,000 (five lakh) equity shares of Rs. 10 (Rupees ten) each of the
company be and the same be and are hereby sub-divided into fifty lakh (50,00,000)
equity shares of Re. 1/- (Rupee one) each, however that, in the sub-divisions the
proportion between the amount paid and the amount, if any, unpaid on each
reduced share, shall be the same as it was in the case of the share from which
the reduced share will be derived;

(i) the Company Secretary, Shri................. , be and is hereby authorized to file
with the concerned Registrar of Companies, the prescribed e-form 5 containing
notice of change in the situation of the registered office of the company;

(i) the Board of directors of the company be and is hereby authorised to take all the
necessary steps for giving effect the foregoing resolution, including recall of the
existing share certificates, issue of new share certificates in lieu of the existing
issued share certificates in terms of the foregoing resolutions and in accordance
with the applicable provisions of the Companies Act, 1956 and those of the
Companies (Issue of Share Certificates) Rules, 1960.”

Explanatory Statement

In order to maintain uniformity in the nominal value of the company’s equity shares
with the nominal value of equity shares of other companies, the Board of directors of
the company, at its meetingheldon ............. resolved to take steps for sub-division
of the company’s equity shares of Rs. 10/- (Rupees ten) each into shares of Re.1/-
(Rupee one) each.

Therefore, the proposed resolutions are commended to the shareholders of the
company for their consideration and approval.

The directors of the company are interested in the proposed resolutions to the extent
of their respective shareholdings in the company.

Question 4

(a) Draft a specimen notice for ‘book closure’ of a company whose shares have
been dematerialised. (6 marks)

(b) Outline the procedure for removal of the statutory auditor. (6 marks)

(c) The Board of directors of Aas Pass Ltd. set up an audit committee comprising
4 members but did not fix the quorum. Can 2 members of the committee present
at a duly convened meeting validly transact the business ? (4 marks)

Answer 4(a)
Public notice for closure of register of members
ABC LIMITED
Registered Office......................

Notice to Shareholders

NOTICE is hereby given pursuant to Section 154 of the Companies Act, 1956 that
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the register of members and the share transfer books of the Company will remain closed
from................. (o (both days inclusive).

By order of the Board of Directors

Company Secretary
Place :
Date :

In case, the shares are in demat form, the stock exchanges are required to be
intimated about the dates of book closure atleast 15 days in advance as against 21 days
(in case of physical shares).

Answer 4(b)
Procedure for Removal of Statutory Auditor

1. Convene a Board Meeting and decide about removal of the existing auditor
of the company with reasons thereof. After deliberation, pass a resolution
authorising the officers to make application to the Central Government (by
delegation to the Regional Director) for obtaining approval of the Central
Government. [Section 224(7) of the Act].

2. e-Form 24Ais required to be filed with the MCA Portal. Hence, make an application
on the letter head of the company to the Regional Director of the Concerned
Region in which the Registered Office of the company is situate, explaining in
detail the grounds for removal of the existing auditor of the company and the
particulars of the company’s auditor and enclose following documents —

— Copy of ordinary resolution
— Copy of special notice under Section 224(7)
— Copy of the representation if any made by the statutory auditor

3. Simultaneously, deliver a copy of the application with all enclosures to the
concerned Registrar of Companies for information and comments/
recommendation, as may be required.

4. Follow up, explain, submit further details/particulars/documents and obtain
approval from the Regional Director.

5. On receipt of the approval, convene a Board meeting of the company. Place the
approval of the Regional Director so received and decide about (i) new auditor to
be appointed in place of the existing auditor of the company; (ii) obtain certificate
in writing from the new auditor to the effect of his eligibility to act as auditor if
appointed; (iii) fix date, day, time and place of general meeting; and (iv) approve
draft notice of the general meeting, specifying therein the resolutions (ordinary or
special, as the case may be for removing and appointing Auditor).

6. Issue notice to the members of the company, at least clear 21 days before the
date of the meeting alongwith relevant explanatory statement and place the
documents including Letter of Approval of the Regional Director for inspection of
the Registered Office of the company.
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7. Hold the general meeting and pass the resolutions as set out in the notice with or
without modification.

8. Intimate the new auditor with a certified copy of the resolution passed within
seven days.

9. Alsointimate the auditor removed with a certified copy or the resolution passed
along with a copy of the approval of the Regional Director.

10. File e-form 23 with certified copy of the special resolution and explanatory
statement relating thereto with requisite filing fees within thirty days from the
date of passing of special resolutions together with a copy of the approval with
the concerned Registrar of Companies.

11. Send a certified copy of the proceedings of the general meeting and where the
company is listed.

Answer 4(c)

Section 292A of the Companies Act is silent on the matter of quorum for audit
committee. Hence, the board can (and should) fix a quorum in the case of unlisted
companies. Butin the case of listed companies, the minimum prescribed quorum for the
meetings of the audit committee is 2 or 1/3" of the number of members of the committee,
whichever is higher; but there should be a minimum of two independent members present
at every meeting. The Board may however fix a higher quorum. The Board may also
make rules to deal with the situation of absence of quorum, adjournment of meetings,
etc.

Accordingly, in the present situation, 2 members of the Committee can validly transact
the business provided they are independent directors.

Question 5

State, with reasons in brief, whether the following statements are true or false by
stating relevant provisions of the Companies Act, 1956 :

(i) For appointment of an alternate director prior permission of the director to
whom he is alternate is required along with special resolution of the members.

(i) A public limited company can allot equity shares to 150 persons by filing
form No. 5 with the Registrar of Companies and no more formalities are
required for the same.

(iii)  Filing of Form No.23, in duplicate, is necessary for appointment of directors.

(iv) A private company can accept deposits from the relatives of directors without
any limits.

(v) Statutory registers can be maintained at a place other than the registered
office by passing a Board resolution.

(vi)  Number of directors in a public company fell below 3 and continued to be so
till a period of one year. Nothing is wrong if it is so.

(vii) A private company can make appointment of 3 directors at the annual general
meeting by passing a single special resolution.’
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(viii) A payment of interim dividend declared by the Board need not be paid to
members on the ground that their judgment about profit was proved wrong.
(2 marks each)

Answer 5

(i)

(ii)

(i)

v)

False, the power of appointing an alternate director is given to the Board and not
to the original director in whose place the alternate is appointed, and the Board
may exercise the power even though the appointment may not be to the liking of
the original director.

Further, an alternate director can be appointed only by the Board of Directors and
only in cases where the Board is authorized by the articles or by the company in
general meeting, to make such appointment. The company in general meeting
cannot itself exercise such power of appointment. It can only empower the
Board to make the appointment at the Board’s discretion.

False. As per proviso to Section 67 of the Act, an offer to subscribe for shares
or debentures extending fifty or more persons will tantamount to a public issue
therefore prior to filing e-form 2 with Registrar of Companies, all the formalities
which are required for public issue in a company i.e. all the provisions of Companies
Act, rules and regulations made thereunder, SEBI Guidelines, Rules and
regulations prescribed therein relating to issuing of prospectus are required to be
complied with.

False, e-form 23 is required to be filed for registration of certain resolutions and
agreements as provided under Section 192 of the Companies Act, 1956. Since
the appointment of directors is made through ordinary resolution, which is not
covered under Section 192 of the Act, therefore filing of Form No.23 is not required.

Form No. 32 is required to be filed for appointment of directors that too single
form and not induplicate in e-filing scenario.

True, under Section 3(1)(iii)(d) articles of a private company must prohibit invitation
or acceptance of deposits from persons other than its members, directors or
their relatives. The prohibition extends to deposits accepted from the public. Itis
open to a private company to accept deposits privately from its members, directors
and their relatives. Relatives should be as defined under Section 6 read with
Schedule 1A of Companies Act, 1956.

Further, Rule 2(b) of the Companies (Acceptance of Deposits) Rules, 1975 defines
the term deposit. It excludes from the definition of deposits the amount received
by a company from a relative of a director by a private company.

False, statutory registers are essentially required to be kept and maintained at
the registered office except that the Register of Members, Annual Return and
related records, as per Section 163 may, instead of being kept at the registered
office of the company, be kept at any other place within the city, town or village
in which the registered office is situate, if such other place has been approved
for this purpose by a special resolution passed by the company in general meeting,
and the Registrar has been given in advance a copy of the proposed special
resolution.
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As regards the Books of Accounts, however, the Board may authorize the
maintenance of the same at the office/factory/other premises to which it relates
with an intimation to the MCA.

(vi) False, Where a minimum number of directors is fixed and the number of directors
falls below that minimum number, the remaining directors prime facie cannot act.
The provisions under Section 252 of the Act as to the minimum number of directors
are mandatory and consequently any business transacted after the number fell
below the minimum was held to be invalid. Sly, Spink & Co., Re, (1911) 2 Ch
430.

(vii) True, under Section 263 of the Act, a motion shall not be made for the appointment
of two or more persons as directors of the company by a single resolution at a
general meeting. The provision is not, however, made applicable to private
companies which are not subsidiaries of public companies. Such private
companies may appoint their directors en bloc or in any other manner.

(viii) False, Since in view of the amendments made by Amendment Act of 2000,
dividend includes interim dividend. Interim dividend stands on the same footing
as that of the final dividend. Both interim and final dividend once declared become
debt and are payable within 30 days of declaration. The dividend once declared
cannot be revoked.

Question 6

Outline the detailed procedure for formation of a public company and also to obtain
certificate of commencement of business in the present scenario of e-filing.
(16 marks)

Answer 6

Any two persons with a minimum of directors and authorized capital of rupees one
lakh can incorporate a private limited company. Any seven persons with a minimum of
three directors and authorized capital of rupees five lakhs can incorporate a public limited
company.

Pursuant to Section 20 of the Act read with rule 4A of the Companies (Central
Government’s) General Rules and Forms, 1956, the promoter of a new company under a
proposed name is required to make an application electronically in e-form 1A along with
fee of Rs.500 only to the MCA and get the confirmation that the proposed name is not
undesirable.

Once approval for the proposed name is granted, promoters are required to submit
the following incorporation documents on line through electronic mode alongwith SRN
(Service Request Number) of filing of e-form 1A:

1. Declaration in e-form 1

2. E-form18

3. E-form32

E-form 18 contains information of address of registered office and jurisdiction of the
police station. The e-form is required to be pre-certified by certifying professionals.
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E-form 32 contains the particulars of directors and consent to act as a director.
Form 29 and Form 32 have been consolidated into a single e-form 32.

The e-form 32 is required to be pre-certified by the certifying professional Chartered
Accountant or Cost Accountant or Cost Accountant or Company Secretary (in whole-
time practice).

Along with the electronic filing of above said documents, following documents are
required to be sent to the concerned ROC office, in physical form, simultaneously:

1. The original stamped Memorandum of Association duly filled and signed by
subscribers and witness of such particulars.

2. The original stamped Articles of Association duly filled and signed by subscribers
and witness of such particulars.

3. Stamped power of Attorney duly signed by authority holder.

If the Registrar is satisfied that all the requirements have been complied with by the
company and it is authorized to be registered under the Act, he shall register the
memorandum and the articles. On registration of company, Registrar shall certify under
his hand that the company is incorporated. ROC will generate a Corporate Identity Number
(CIN). Then, print out of certificate of incorporation can be taken from the computer.

Procedure for obtaining a Certificate for Commencement of business

In the case of a public company having a share capital, which has issued a prospectus
inviting the public to subscribe for its shares, the Registrar shall not give certificate for
commencement of business, unless the requirements stipulated in Sub-section (1) of
Section 149 are fulfilled.

Where a company having a share capital has issued a prospectus inviting the public
to subscribe for its shares, a declaration is required to be filed in e-form 19 with the
Registrar of Companies under Section 149(1)(d) to the effect that the requirements under
clauses (a), (b) and (c) of Sub-section (1) of Section 149 have been complied with.

In the case of a public company having a share capital, which has not issued a
prospectus inviting the public to subscribe for its shares, the Registrar shall not give this
certificate, unless the requirements stipulated in Sub-section (2) of Section 149 are fulfilled.

In such cases, a declaration is required to be filed with the Registrar of Companies in
e-form 20 under Section 149(2)(c) to the effect that, the requirements under clause (b) of
Sub-section (2) of Section 149 has been complied with.

Question7

(a) Decent Dealings Ltd. wants to shift its registered office from 21, Sadashiv Peth,
Pune to 16, Nagindas Master Road, Mumbai. State the procedure to carry out
this intention of the Board considering the fact that the State of Maharashtra has
two Registrars of Companies one at Pune and other at Mumbai. (9 marks)

(b) Whatis ‘compounding of offences’ ? Who are vested with such powers under the
Companies Act, 1956 ? What amount of fines can be levied against the
companies ? (7 marks)
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Answer 7(a)

A company can not change the place of its registered office from one place to another
from the jurisdiction of one Registrar to another within the same State wherein more than
one Registrars of Companies have jurisdiction, unless such change is confirmed by the
concerned Regional Director.

The company is required to take the following procedural steps:

1.

10.

11.

12.

Hold a Board meeting to pass a resolution, for shifting the registered office of the
company; to pass a resolution fixing time, date and venue for holding general
meeting; to pass a resolution approving notice of the general meeting along with
the explanatory statement; and to pass a resolution authorising the Company
Secretary/Director to issue the notice of the general meeting on behalf of the
Board of directors of the company.

Issue notice along with the explanatory statement of the general meeting to each
member, each director and the auditors of the company. Also, send three copies
of the notice to each stock exchange where the securities of the company are
listed.

A general notice of the general meeting may also be published in news papers.

Hold the general meeting and pass the special resolution as per notice of the
general meeting.

Send to each stock exchange, a copy of the proceedings of the general meeting
in case of a listed company.

File with ROC within thirty days of passing of the special resolution - e-form 23;
e-form 18 and Certified copy of the special resolution.

Issue a general notice by an advertisement in newspaper(s) informing all the
members of the company, other concerned persons about the change of registered
office of the company so that they may address all future communications to the
company at its new address.

Change address of the registered office of the company on all items of stationery,
sign boards and at all other places wherever it occurs.

Inform the stock exchanges, where the securities of the company are listed,
about the change of registered office of the company.

After holding general meeting (annual or extra ordinary) and having passed special
resolution to this effect the company should make application to the Regional
Director in the prescribed Form 1AD.

The Regional Director shall pass an order in writing confirming the change after
giving necessary opportunity of being heard to the parties, within four weeks
from the date of receipt of application.

The company shall file with the concerned Registrar of Companies, a certified
copy of the confirmation order of the Regional Director within two months from
the date of confirmation order alongwith e-form 61.
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13. The company should obtain a certificate of registration of the confirmation order
from the Registrar of Companies who shall certify under his hand within one
month from the date of filing of such confirmation order.

14. Such certificate shall be conclusive evidence that all the requirements of this
Act for the alteration and confirmation have been complied with

Answer 7(b)

As per the provisions of Section 621A of the Companies Act, 1956 three kinds of
offences could be compounded, whether committed by a company or its officers. Such
offences are :

(i) An offence punishable with fine only.
(i) An offence which is punishable with imprisonment or with fine; and
(i) An offence which is punishable with imprisonment or with fine or with both.

This means an offence punishable with imprisonment only and with imprisonment
and fine is not compoundable.

The Company Law Board and Regional Directors have authority to make compounding
of offences.

The procedure for compounding of offence is as under:

(@) Every application for the compounding of an offence shall be made to the Registrar
in e-form No.61 who shall forward the same, together with his comments thereon
to the Company Law Board or the Regional Director; as the case may be.

The Regional Director or the Company Law Board will pass a speaking order
specifying the amount to be deposited to the credit of the Central Government by
the company or the officer-in-default, as the case may be. The amount so specified
to be paid by the delinquent person/company cannot exceed the amount of fine
which can be imposed under the relevant penal provision of the Act. Additional
fee, if any, paid shall be taken into account in specifying in the said amount.

(b) Where any offence is compounded under this section whether before or after the
institution of any prosecution, an intimation thereof shall be given by the company
to the Registrar within seven days from the date on which the offence is so
compounded.

(c) Where any offence is compounded before the institution of any prosecution, no
prosecution shall be instituted in relation to such offence, either by the Registrar
or by any shareholder of the company or by any person authorized by the Central
Government against the offender in relation to whom the offence is so compounded.

(d) Where the composition of any offence is made after the institution of any
prosecution, such composition shall be brought by the Registrar in writing, to the
notice of the Court in which the prosecution is pending and on such notice of the
composition of the offence being given, the company or its officer in relation to
whom the offence is so compounded shall be discharged.

Further, that once an offence is compounded, no fine by way of penalty can be levied
against the company or its officers. Only a compounding fee, as may be determined by
the compounding authority is payable.
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Question 8
Write short notes on any four of the following :

(i) Director Identification Number (DIN)
(i) Satisfaction of charge
(iii)  E-filing with registrar of companies
(iv) E-forms DIN-1 and DIN-2
(v) Investor Education and Protection Fund (IEPF). (4 marks each)

Answer 8(i)

Director Identification Number: It is an unique Identification Number allotted to an
individual who is an existing director of a company or intends to be appointed as director
of a company pursuant to Section 266A & 266B of the Companies Act, 1956. Director
Identification Number shall be governed by Director Identification Number Rules, 2006
prescribed by Ministry of Corporate Affairs. There are four forms prescribed under the
rules in relation to Director Identification Number:

e DIN -1 - forapplying for Director Identification Number

e DIN-2 — forintimating about the DIN to all the Companies where one holds
directorship by the Director

e DIN-3 — forIntimating MCA about the DIN of directors by the Company

e DIN-4 — forintimating any change in particulars of director to MCA by the
Director.
Answer 8(ii)

Section 138(1) of the Companies Act, 1956 requires every company to give to the
Registrar of Companies, an intimation of the payment or satisfaction in full, of any charge
relating to the company and requires registration under the Act, within thirty days from
the date of such payment or satisfaction.

This intimation regarding satisfaction of charge is required to be given in e-form 17,
prescribed in the Companies (Central Government’s) General Rules and Forms, 1956.
The form should be digitally signed by the borrowing company and the chargeholder.
Letter from charge holder which states that the amount due on the charge has been fully
satisfied, is to be attached with the form.

The e-form should be certified by chartered accountant or cost accountant or company
secretary (in whole time practice) by digitally signing the e-form.

Answer 8(iii)

Filing and registration of documents is a statutory requirement under the Companies
Act, 1956. Earlier, the documents/forms were filed manually at the ROC offices. The
Central Government has amended the Companies (Central Government’s) General Rules
and Forms 1956 and notified e-forms to enable electronic filing of documents. Rule 3 of
said rules provides that the forms prescribed in Annexure A of the Rules may be filed
through electronic media or through any other computer readable media as referred under
Section 610A of the Companies Act, 1956. E-forms can be downloaded and duly filled
and filed through MCA Portal.
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Digital Signature Certificates, Director Identification Number, Corporate Identification
Numbers, on-line payments are some of the important features under e-filing with the
Registrar of Companies.

Answer 8(iv)

All the existing Directors and individuals intending to be appointed as Directors have
to obtain Director Identification Number within the prescribed time-frame as prescribed
under Section 266 of the Companies Act, 1956 and rules made thereunder.

DIN - 1: The applicant is required to submit form DIN-1 online for obtaining provisional
DIN. The applicant is required to take a print-out of Form DIN-1, containing provisional
DIN generated online and send the same to MCA DIN Cell at Noida along with the required
enclosures as per the said Rules within 60 days from the date of generation of provisional
DIN online. DIN approval/ rejection letter is generated and sent by post to the applicant
within about a week’s time.

DIN - 2: On approval of DIN, Director Identification Number is required to be intimated
to all the company(ies) in which one is a Director within a period of 30 days from the date
of approval in e-form DIN-2 by the director.

Answer 8(v)

Under Section 205C of the Companies Act, 1956, the Central Government has
established a fund called the Investor Education and Protection Fund.

The following amounts shall be credited to the Fund, namely:—

(@) amounts in the unpaid dividend accounts of companies;

(b) the application moneys received by companies for allotment of any securities
and due for refund;

~

¢
-

matured deposits with companies;

3

matured debentures with companies;

D
-~

the interest accrued on the amounts referred to in clauses (a) to (d);

~_~ o~ o~ o~
—
~

grants and donations given to the Fund by the Central Government, State
Governments, companies or any other institutions for the purposes of the Fund;
and

(9) the interest or other income received out of the investments made from the
Fund.

Provided that no such amounts referred to in clauses (a) to (d) shall form part of the
Fund unless such amounts have remained unclaimed and unpaid for a period of seven
years from the date they became due for payment.

Central Government has formulated the Investor Education and Protection fund
(Awareness and protection of Investors) Rules, 2001. Pursuant to Rule 3 of the said
rules, company is required to file a statement of amounts credited to investor education
and protection fund to such authority or committee as the Central Government may
specify in e-form 1.




ECONOMIC, LABOUR AND INDUSTRIAL LAWS

Time allowed : 3 hours Maximum marks: 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.

Question 1

With reference to the relevant legal enactments, write short notes on any five of the
following :

(i) Company Secretary as patent agent

(i)  Reliefs which a Consumer Disputes Redressal Forum can grant to an aggrieved
consumer

(i) Environment impact assessment and management plan

(iv) Competition policy

(v) ‘Regulation of combinations’ under the Competition Act, 2002

(vi) Current account transactions. (8 marks each)
Answer 1(i)
Company Secretary as Patent Agent

Section 126(1) of the Patents Act, 1970, provides that a person shall be qualified to
have his name entered in the register of patent agent, if he is a citizen of India, completed
the age of 21 years, has obtained a degree in science, engineering or technology from
any university established under law for the time being in force in the territory of India or
possesses such other equivalent qualifications as the Central Government may specify
in this behalf, and in addition has passed qualifying examination for the purpose.

A person shall also be qualified to have his name entered in the register of patent
agent under Section 126(1)(c)(iii), if he has for a total period of not less than ten years,
functioned either as an examiner or discharged the functions of the controller under
Section 73 of the Act or both, but ceased to hold any such capacity at the time of
making the application for registration.

In the light of above legal position, a company secretary who fulfils the requirement
of Section 126(1)(a)(b) & (c)(ii) or (iii) can have his name entered in the register of patent
agent.

Answer 1(ii)

The nature of relief’'s which can be granted by the various consumer fora have been
provided under Section 14 of Consumer Protection Act, 1986. The relief which Consumer
Disputes Redressal Forums can grant to any complainant are only those specified under
Section 14. These remedies are wide enough to cover removal of defects/deficiency in
goods/services, replacing defective goods with new goods, refunding price/charges paid
by the complainant, payment of compensation for loss or damage suffered, providing
costs to parties and issuing prohibitory orders directing the discontinuance of unfair
trade practice, sale of hazardous goods etc.

36
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Answer 1(iii)
Environmental Impact Assessment and Management Plan

Environmental Impact Assessment (EIA) is an important management tool for
ensuring optimal use of natural resources for sustainable development. Environmental
Management Plan (EMP) converses all aspects of planning, construction and operation
of the project, which are relevant to environment. EIA and EMP are the important
documents on the basis of which the environment clearance is given by Government.
These two important documents set out the details for prevention, elimination or mitigation
of the adverse impacts, right from the inception stage of the project.

Ministry of Environment and Forests has issued notifications restricting location of
any industry, mining operations, cutting of trees, grazing by cattle in certain areas,
construction of any clusters of dwelling units, farm houses, roads etc. and electrification
in the Aravalli range. Any person wishing to undertake any of these operations in the
said area is required to submit an application in the prescribed form along with an
Environment Impact Statement and an Environmental Management Plan. It has also
been notified that the setting up of any new industrial project or the expansion or
modernisation of any existing industry shall not be undertaken in any part of India
unless it has been accorded environmental clearance by the Central or any State
Government, as the case may be. Clearance would be so accorded only on the basis of
an Environmental Impact Assessment of the project and the necessary Environmental
Management Plan for the prevention, elimination or mitigation of the adverse impacts,
right from the inception stage of the project.

Answer 1(iv)
Competition Policy

Under Section 49 of the Competition Act, 2002, the Central Government may seek
the opinion of the Competition Commission of India by making reference to the commission
for its opinion on the possible effects of the policy on competition.

On receipt of such a reference, the Commission shall, give its opinion to the Central
Government, within sixty days of making such a reference and the latter may formulate
the policy as it deems fit. The role of the Commission is advisory and the opinion given
by the Commission shall not be binding upon the Central Government in formulating
such a policy. The Commission has also been assigned the role to take prescribed
suitable measures for —

(@) promotion of competition advocacy;
(b) creating awareness about the competition; and
(c) imparting training about competition issues.
Answer 1(v)
Regulation of Combinations under the Competition Act, 2002

Regulation of combinations is one of the core provisions of the Competition Act,
2002. Section 5 of the Competition Act, 2002 provides that acquisition of one or more
enterprises by one or more persons or merger or amalgamation of enterprises shall be a
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combination of such enterprises and persons or enterprises which are above the certain
prescribed size in terms of (a) assets or (b) turnover.

Section 6 of the Competition Act, 2002 provides that any person or enterprise entering
into a combination which causes or is likely to cause an appreciable adverse effect on
competition within the relevant market in India and if such a combination is formed, it
shall be void. However, in term of Section 6(4), provisions relating to regulation of
Combinations shall not apply to share subscription or financing facility or any acquisition,
by a public financial institution, foreign institutional investor, bank or venture capital
fund, pursuant to any covenant of a loan agreement or investment agreement.

Answer 1(vi)
Current Account Transactions

The term Current Account Transactions as defined in Section 2(j) of Foreign Exchange
Management Act, 1999 means a transaction other than a capital account transaction
and includes payments due in connection with foreign trade, other current business,
services and short term banking and credit facilities in the ordinary course of business;
payments due as interest on loan and as net income from investments; remittances for
living expenses of parents, spouse and children residing abroad and expenses in
connection with foreign travel, education and medical care of parents, spouse and children.

Section 5 of the Act, allows any person to sell or draw foreign exchange to or from
an authorized person if such sale or drawal is a current account transaction. However,
the Central Government may, in the public interest and in consultation with the Reserve
Bank impose reasonable restrictions for current account transactions.

Question 2

State, giving reasons in brief, whether the following statements are true or false.
Attempt any five :

(i) The Copyright Board has power to limit the user of copyright to any particular
territorial area.

(i) Every person carrying on industry is required to submit an environment audit
report.

(iii)  Foreign contribution can be accepted as an agent of a foreign source.

(iv) Release of foreign exchange for studies abroad in a prestigious university is
without any limit.

(v) Afterthe National Environment Tribunal makes an award, an application is required
to be made to the court to make it executable as a decree of a civil court.

(vi) The term ‘industrial property’ is a collective name for rights referring to the
commercial or industrial activities of a person. (3 marks each)

Answer 2(i)

The statement is not correct. The Copyright Board has no power to limit the user
of copyright to any particular territorial area.
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Answer 2(ii)

The statement is correct. Rule 14 of the Environment Protection Rules provides
that every person carrying on an industry, operation or process requiring consent under
section 25 of the Water (Prevention and Control of Pollution) Act, Section 2 of the Air
(Prevention and Control of Pollution) Act, Hazardous Waste (Management and Handling)
Rules, is required to submit an Environment Audit Report.

Answer 2(iii)

The statement is correct. Section 8 of the Foreign Contribution (Regulation) Act,
1976 allows a person to accept foreign contributions as an agent of foreign source in
relation to any transactions made by such foreign source with Government.

Answer 2(iv)

The statement is not correct. As per rule 5 of FEM (Current Account Transactions)
Rules, 2000 prior approval of the Reserve Bank of India is necessary for a transaction
included in schedule Il of the said rules. Accordingly release of foreign exchange for
studies abroad in excess of the estimates from the Institution abroad or US$1,00,000
per academic year whichever is higher requires prior approval of RBI.

Answer 2(v)

The statement is not correct. Section 23 provides that an award made by the
National Environment Tribunal shall be executable by the Tribunal as a decree of a civil
court and for this purpose the Tribunal shall have all the powers of a civil court.

Answer 2(vi)

The Statement is Correct. Industrial property right is a collective name for rights
referring to the commercial or industrial activities of a person. These activities may
include the industrial or commercial interests. They may relate to manufacture, new
designs or model and distinctive marks for goods etc.

Question 3

(a) Distinguish between any two of the following :
(i) ‘Small scale undertaking’ and ‘ancillary industrial undertaking’.
(i) ‘Foreign contribution’ and ‘foreign hospitality’.
(i) ‘Restrictive trade practice’ and ‘unfair trade practice’. (5 marks each)

(b) Re-write the following sentences after filling-up the blank space with the
appropriate word(s)/figure(s) so as to convey the correct meaning :

(i) The term of a patent is year(s).
(i) Investment by a person resident in India in foreign securities is a
transaction.
(i)  The employees of government companies are to accept foreign

contribution under the Foreign Contribution (Regulation) Act, 1976.

(iv) Process of money laundering can be classified into placement, layering
and
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(v) A trade mark which is not used for a period of
registration is liable to be removed.

year(s) of its
(1 mark each)

Answer 3(i)

Small Scale Undertaking has been defined as an industrial undertaking in which the
investment in fixed assets in plant and machinery, whether held on ownership terms or
on lease or on hire purchase, does not exceed rupees one crore.

Ancillary Industrial Undertaking is an industrial undertaking which is engaged or is
proposed to be engaged in the manufacturing or production of parts, components, sub-
assemblies, tooling or intermediates, or the rendering of services, and undertaking
supplies or proposes to supply or renders not more than fifty per cent of its production or
services, as the case may be, to one or more other industrial undertakings and whose
investment in fixed assets in plant and machinery, whether held on ownership or on

lease or on hire purchase, does not exceed rupees one crore.

Answer 3(ii)

Foreign Contribution

Foreign Hospitality

Foreign Contribution means the
donation, delivery or transfer made
by any foreign source —(i) of any
article, not being an article given
to a person as a gift for his personal
use, if the market value, in India, of
such article, on the date of such gift,
does not exceed one thousand
rupees; (i) of any currency, whether
Indian or foreign, (iii) of any foreign
security as defined in clause (i) of
Section 2 of the Foreign Exchange
Management Act, 1999

Foreign Contribution (Regulation) Act
imposes restrictions on acceptance of
foreign contribution by candidate for
election, correspondent, columnist,
cartoonist, editor, owner, printer or
publisher of aregistered newspaper,
judge, government servant or
employee of any corporation,
member of any legislature, and
political party or office-bearer thereof.
Section 5 of FCRA prohibits an
organisation of a political nature not
being a political party, from accepting
any foreign contribution, except with
the prior permission of the Central
Government.

Foreign Hospitality means any offer, not
being a purely casual one, made by a
foreign source for providing a person with
the costs of travel to any foreign country
or territory or with free board, lodging,
transport or medical treatment.

Foreign Contribution (Regulation) Act
prohibits acceptance of foreign hospitality
by certain persons except with the prior
permission of the Central Government.
Accordingly no member of a Legislature,
office bearer of a political party, Judge,
Government servant or employee of a
corporation shall, while visiting any country
or territory outside India accept, without
the prior permission of the Central
Government any foreign hospitality.




41

Answer 3(iii)

IELIL — December 2007

Restrictive Trade Practice

Unfair Trade Practice

It is a Trade Practice which has or may
have the effect of preventing, distorting
or restricting competition in any manner
and in particular which obstruct the flow
of capital or resources into the stream of
production or which tends to bring about
price manipulation conditions of delivery
to the effect the flow of supplies in the
market relating to goods or services in
such a manner as to impose on the
consumers unjustified costs or
restrictions.

The definition of restrictive trade practice
under MRTP Act is exhaustive and not
inclusive and is result oriented, i.e. the
restriction must have the actual or likely
effect of restricting, distorting or preventing
competition. MRTP Act requires
registration of certain agreements relating
to restrictive trade practice.

MRTP Act defines the unfair trade practice
as to mean a trade practice which for the
purpose of promoting the sale, use or
supply of any goods or for the provision of
any services adopts any unfair method or
unfair or deceptive practice. The unfair
trade practices include deceptive
advertisements or false representation,
bargain sales, offering gifts/prizes and
conducting promotional contests, non-
compliance of goods with prescribed
standards etc.

Answer 3(b)

() The term of a patent is twenty year(s).
(i) Investment by a person resident in India in foreign securities is a Capital Account

transaction.

(i) The employees of government companies are prohibited to accept foreign
contribution under the Foreign Contribution (Regulation) Act, 1976.

(iv) Process of money laundering can be classified into placement, layering and

integration.

(v) Atrade mark which is not used for a period of five year(s) of its registration is

liable to be removed.

Question 4

(a) State whether the following transactions are valid and permitted under the Foreign
Exchange Management (Current Account Transactions) Rules, 2000 :

(i) Harish, an agent stationed abroad, desires to receive remuneration of $30,000
for sale of commercial plots in India.

(i) Vijeta Ltd., a company incorporated in India, is interested in issuing ‘foreign
currency convertible bonds’ (FCCBs) for $500 million to a person resident

outside India.

(i) Shyam, who had purchased $15,000 for his business trip overseas, has

$550 on his return.
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(iv) Aperson resident in India, being an individual, seeks to acquire qualification
shares in a company outside India.

(v) Mehta Investments Ltd., a company incorporated in India, wishes to issue
shares to its employees who are residents outside India. (71 mark each)

(b) Mention the provisions of the Foreign Exchange Management Act, 1999

regarding acquisition and transfer of immovable property outside India.
(5 marks)

(c) State the obligations of banking companies, financial institutions and

intermediaries under the Prevention of Money Laundering Act, 2002. (5 marks)

Answer 4(a)

(i)

(iv)

v)

This transaction is not valid. RBI's prior approval is required to receive commission
per transaction by agents abroad for sale of residential flats/commercial plots in
India exceeding the limits of USD 25,000 or 5% of the inward remittance, per
transaction, whichever is higher.

This transaction is valid. An Indian company can issue FCCBs not exceeding
US$500 million to a person resident outside India.

According to, Foreign Exchange Management (Realisation, Repatriation and
Surrender of Foreign Exchange) Regulations, 2000, in case foreign exchange
acquired or purchased by any person from an authorized person is for the purpose
of foreign travel, then, the unspent balance of such foreign exchange shall be
surrendered to an authorized person within 90 days from the date of return of the
traveler to India, when the unspent foreign exchange is in the form of currency
notes and coins and within 180 days, if it is in the form of traveler cheques.
Hence, Shyam has to return the unspent foreign currency to the authorized
person within the prescribed period.

The transaction shall be valid. A person resident in India being an individual
may acquire foreign securities as qualification shares issued by a company
incorporated outside India for holding the post of a director in the company:
Provided that, -

(i) the number of shares so acquired shall be the minimum required to be held
for holding the post of director and in any case shall not exceed 1 per cent
of the paid-up capital of the company, and

(i) the consideration for acquisition of such shares does not exceed the ceiling
as stipulated by RBI from time to time.

The transaction shall be valid. Listed Indian companies are allowed to issue
shares under the Employees Stock Option Scheme (ESOPSs), to its employees
or employees of its joint venture or wholly owned subsidiary abroad, other than
citizens of Pakistan. Shares under ESOPs can be issued directly or through a
Trust subject to the condition that:

() The scheme has been drawn in terms of relevant regulations issued by the
Securities and Exchange Board of India; and

(i) The face value of the shares to be allotted under the scheme to the non-
resident employees does not exceed 5 per cent of the paid-up capital of the
issuing company.
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If the company is not listed, it has to follow the provisions of the Companies Act,
1956.

Answer 4(b)
Acquisition and Transfer of Inmovable Property outside India

The Reserve Bank of India in exercise of the powers conferred under Section 6(3)(h)
and Section 47(2) of the Foreign Exchange Management Act, 1999 prescribed regulations
in respect of acquisition and transfer of immovable property outside India.

A person resident in India is prohibited from acquiring or transferring any immovable
property situated outside India without general or special permission of the Reserve
Bank. However, this prohibition is not applicable to the property held by a person resident
in India who is a national of a foreign state; and acquired by a person resident in India on
or before 8th July, 1947 and continued to be held by him with the permission of the
Reserve Bank.

A person resident in India may acquire immovable property outside India by way of
gift or inheritance from a person who was resident outside India, in terms of Section 6(4)
of FEMA acquired by a person resident in India on or before July 8, 1947 and continued
to be held by him with the permission of RBI.

A person resident in India may acquire immovable property outside India by way of
purchase out of foreign exchange held in Resident Foreign Currency (RFC) account
maintained in accordance with the Foreign Exchange Management (Foreign Currency
Accounts by a person resident in India) Regulations, 2000.

Reserve Bank is empowered to permit a company incorporated in India having
overseas offices, to acquire immovable property outside India for its business and for
residential purpose of its staff subject to such terms and conditions as it considers
necessary.

A person resident in India who has acquired immovable property outside India as
above may transfer it by way of gift to his relative who is a person resident in India. For
this purpose, relative in relation to an individual means husband, wife, brother or sister
or any lineal ascendant or descendant of that individual.

Answer 4(c)

Chapter IV of The Prevention of Money Laundering Act, 2002 deals with obligations
of banking companies, financial institutions and intermediaries. Section 12 requires
every banking company, financial institution and intermediary to maintain a record of all
transactions, the nature and value of which may be prescribed, whether such transactions
comprise of a single transaction or a series of transactions legally connected to each
other, and when such series of transactions take place within a month. Banks and
financial institutions are required to verify and maintain the records of the identity of all
its clients, in such manner as may be prescribed. The records as mentioned above are
required to be maintained for a period of ten years from the date of cessation of the
transactions between the clients and the banking company, financial institution or
intermediate.
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Section 13 states that the Director may, either on his own motion, or on an application
made by any authority, officer or person call for records of all transactions and make
such inquiry or cause such inquiry to be made, as he thinks fit. In the course of any
inquiry, if the Director finds that a banking company, financial institution or an intermediary
or any of its officers has failed to maintain or retain records in accordance with the
provisions of the Act, he may, by an order, levy a fine on such banking company,
financial institution or intermediary which shall not be less than ten thousand rupees but
may extend to one lakh rupees for each failure.

Section 15 empowers the Central Government to prescribe, in consultation with the
Reserve Bank of India, the procedure and the manner of maintaining and furnishing
information for the purpose of implementation of the provisions of the Act.

Question 5
Attempt any three of the following :
(i) Sukhwinder, a farmer in Punjab, purchased a tractor to till his lands. During the

idle time, he let it on hire for tilling the lands of others.

Explain the meaning of ‘consumer’ under the Consumer Protection Act, 1986
and state whether Sukhwinder is a ‘consumer’ under the said Act. (5 marks)

(ii) Explain the provisions of the Patents Act, 1970 regarding restoration of lapsed
patents. (5 marks)

(i) Destitutes Rehabilitation (India), an NGO devoted to the cause of ameliorating
the lot of destitutes and the needly, has been offered a contribution of $5,000 by
an American foundation.

Mention the provisions of the Foreign Contribution (Regulation) Act, 1976
regulating, the receipt of foreign contribution by an organisation pursuing a definite

social, cultural, economic, educational or religious programme. (5 marks)

(iv) What are the requisites for conferring copyright protection to works of international

organisations ? (5 marks)
Answer 5(i)

A person is a consumer under the Consumer Protection Act if :

() goods/services are availed for a consideration which has been paid in full;
(i) goods should not be for re-sale or for commercial purpose.
(i) any beneficiary of goods/services is also deemed to be a ‘consumer’.

Itis also clarified that ‘commercial purpose’ does not include use for the purpose of
earning livelihood or self employment.

In Bhupendra Jang Bhadur Guva v. Regional Manager & Others (11, 1995 CPJ 139)
the National Commission held that a tractor purchased to till the land by the purchaser
and let out during idle time would not amount to ‘commercial use.

Answer 5(ii)

Section 60 of Patents Act, 1970 provides that where a patent has ceased to have
effect by reason of failure to pay any renewal fee within the period prescribed under
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section 53 or within period as may be allowed under section 142(4), the patentee or his
legal representative and where the patent was held by two or more persons jointly, then
with the leave of the Controller one or more of them without joining the others, may
within eighteen months from the date on which the patent ceased to have effect, make
an application for the restoration of the patent.

Section 61 provides that if, after hearing the applicant in cases where the applicant
so desires or the Controller thinks fit, the Controller is prima facie satisfied that the
failure to pay the renewal fee was unintentional and that there has been no undue delay
in the making of the application, he shall publish the application in the prescribed manner;
and within the prescribed period, any person interested may give notice to the Controller
of opposition thereto on either or both of the following grounds that —

(@) the failure to pay the renewal fee was not unintentional; or
(b) there has been undue delay in making the application.

If notice of opposition is given within the prescribed period aforesaid, the Controller
shall notify the applicant, and shall give to him and to the opponent an opportunity to be
heard before deciding the case. If no notice of opposition is given within the prescribed
period aforesaid or if in the case of opposition, the decision of the Controller is in favour
of the applicant, the Controller shall, upon payment of any unpaid renewal fee and such
additional fee as may be prescribed, restore the patent and any patent of addition specified
in the application which has ceased to have effect on the cesser of that patent. The
Controller may, if he thinks fit as a condition of restoring the patent, require that an entry
shall be made in the register of any document or matter which has to be entered in the
register but which has not been so entered.

Answer 5(iii)

Section 6 of Foreign Contribution (Regulation) Act, permits receipt of foreign
contribution by certain associations having a definite cultural, economic, educational,
religious or social programme. Receipt of foreign contribution by any such association is
permitted only if it registers itself with the Central Government in accordance with the
Foreign Contribution (Regulation) Rules. Moreover, every such association is required,
within the prescribed time and manner to give an intimation to the Central Government
regarding:

a
b

) Amount of foreign contribution received;

) Source of such foreign contribution;

) Manner in which such contribution was received;
)

)

o O

Purpose for which such contribution was utilised;

e) The manner in which such contribution was utilised.

(
(
(
(
(
Answer 5(iv)

The following are the requisites for conferring copyright protection to works of
international organizations :

(@) The work must be made or first published by or under the direction or control of
the international organization.
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(b)

(©

There should be no copyright in the work in India at the time of making or on the
first publication of the work.

If the work is published in pursuance of an agreement with the author, such
agreement should not reserve the author any copyright in the work or any copyright
in the work should belong to the organization.

Question 6

Attempt any three of the following :

(i)
(ii)

(iii)

(iv)

What are the important heads under which compensation for damages may be
claimed under the National Environment Tribunal Act, 1995 ? (5 marks)

Girish, while taking a loan from a bank, gave FDR of his family friend Neena as
a guarantee against the loan received. The bank adjusted the said FDR amount
when Girish defaulted the loan repayment. Neena claimed return of money from
the bank contending that she is a third party and it was ‘deficiency in service’ on
the bank’s part. Will Neena succeed ? (5 marks)

Explain the provisions of the Environment (Protection) Act, 1986 regarding
prevention, control and abatement of environmental pollutant in excess of
prescribed standards. (5 marks)

Under the ‘salary saving scheme’ of LIC of India, employees of a company have
taken insurance policies and the premium due on each policy is collected by the
company from the salaries of the employees and sent to LIC of India. LIC of
India neither issued any separate receipts nor used to issue any premium notices
to the employees. When the widow of a deceased employee made a claim to the
LIC of India on the death of her husband, LIC of India repudiated the claim on
the ground that four instalments of the premium have not been paid. The widow
approached the Consumer Disputes Redressal Forum for redressal. Will she
succeed ? (5 marks)

Answer 6(i)

The Schedule to the National Environmental Tribunal Act, 1995 lists out the following
heads under which compensation for damages may be claimed —

a
b

o O

)
)
)
)
e)

(
(
(
(
(
(f

-~

(o),

Death

Permanent, temporary, total or partial disability or other injury or sickness
Loss of wages due to total or partial disability or permanent or temporary disability
Medical expenses incurred for treatment of injuries or sickness

Damage to private property

Expenses incurred by the Government or any local authority in providing relief,
aid and rehabilitation to the affected person

Expenses incurred by Government for any administrative or legal action or to
cope with any harm or damage, including compensation for environmental
degradation and restoration of the quality of environment

Loss to Government or local authority arising out of, or connected with, the
activity causing any damage
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(i) claims on account of any harm, damage or destruction to the fauna including
milch and drought animals and aquatic fauna

() claims on account of any harm, damage or destruction to the flora including
aquatic flora, crops, vegetables, trees and orchards

(k) Claim including cost of restoration on account of any harm or damage to
environment including pollution of soil, air, water, land and eco-system

() Loss and destruction of any property other than private property
(m) Loss of business or employment or both

(n) Any other claim arising out of or connected with, any activity of handling of
hazardous substances.

Answer 6(ii)

Neena will not succeed. The present problem is similar to the case of Mrs. Anumati
v. Punjab National Bank, decided by the National Commission. In this case, the National
Commission held that there shall be no deficiency in service where the bank takes
conscious decisions to adjust the fixed deposits of the joint holders against the loan
taken by a third party when the FDR has been mortgaged as guarantee for loan.

Answer 6(iii)

The Environment (Protection) Act, deals with prevention, control and abatement of
environmental pollution.

Section 7 prohibits carrying on of any industry, operation or process which discharges
or emits any environmental pollutant in excess of prescribed standards. Section 8
prohibits a person from handling or causing to be handled any hazardous substance
except in accordance with prescribed procedures and standards. Section 9 obliges
certain persons to provide information to authorities and agencies in cases where
the discharge of any environmental pollutant is in excess of prescribed standards.
Section 10 empowers the Central Government to authorize persons to enter and inspect.
Section 11 deals with taking of samples and Section 12 authorizes the Central Government
to establish environmental laboratories. Section 15 deals with penalties and Section 16
contains provision in respect of offences by companies and Government
Departments.

Answer 6(iv)

Yes, the widow of deceased employee will succeed. The problem is similar to that of
Delhi Electric Supply Undertaking v. Basanti Devi, the Supreme Court in this case held
that since the burden of collecting the premium and remitting it to the corporation was on
the employer it was not for the employee to intimate the corporation about non-remittance
of the premium. The Supreme Court further held that the employer had implied authority
to collect premium on behalf of the corporation. There was no gain saying the fact that
if the employer had after deducting the stipulated amount from the employees salary
failed to remit the premium to the corporation, it was the fault of the agent of the
corporation. Hence LIC is liable to make payment under the policy.
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Question 7
(a) Discuss any two of the following :

(i) Scope of industrial relations
(i) Industrial unrest

(i) Important matters which are to be provided in standing orders under, the
Industrial Employment (Standing Orders) Act, 1946

(iv) Privileges of a registered trade union. (5 marks each)

(b) Attempt any five of the following stating the relevant legal provisions and case
law, if any :

(i) An employee was dismissed from service for an act of misconduct. The
company did not pay any bonus to the dismissed employee for the accounting
year in which the dismissal took place. Is the action of the company
justified ?

(i) A notice of dismissal is given by an employer to Mukesh, an employee who
is in receipt of sickness benefit under the Employees’ State Insurance Act,
1948. Has the employer the right to dismiss Mukesh during the period he is
in receipt of sickness benefit ? Give reasons.

(i)  While working on a machine, a worker accidentally drops a valuable testing
appliance which becomes defective. The employer deducts the value of the
appliance from the wages of the worker. Is the deduction justified under the
Payment of Wages Act, 1936 ?

(iv) A Municipal Board entrusted electrification work of a town to State employees.
A workman employed by the State received injuries while doing his work.
Who is liable to pay compensation to the workman and why ?

(v) Dare Davil Ltd. has no industrial dispute pending in any labour court. In
order to rationalise working conditions, it wants to change hours of work,
leave with wages, and holidays. Can the company do so ?

(vi) Navratna Public Sector Undertakings have factories throughout the country.
These undertakings have an impeccable record of best welfare measures
and working conditions. Do these undertakings still require to appoint welfare
officers in their factories ?

(vii)  Efficiency Ltd. is in the process of reorganisation of its business. It is likely
to result in some labour being rendered surplus. It has proposed retrenchment
of economic dead weight. Can the company do so ? (3 marks each)

Answer 7(a)(i)
Scope of Industrial Relations

Industrial relations deal with people who are the base of the industry-a class of
people that makes things to happen. Industrial relations play a crucial role in establishing
and maintaining the industrial democracy in the country. Industrial relations mean
relationship between management and employees and their organisation that characterize
or grow out of employment.
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The concept of industrial relations has been extended to denote the relations of the
State with employers, workers and their organisations. The subject therefore includes
individual relations and joint consultation between employers and working people at their
work place; collective relations between employers and their organisations and trade
unions and the part played by the State in regulating these relations.

According to ILO, industrial relations deal with either the relationship between the
State and employers and workers organisation or the relation between the occupational
organisation themselves.

Thus, industrial relations are integral aspect of social relations arising out of employer-
employee interaction in modern industries which are regulated by the State in varying
degrees, in conjunction with organised social forces and influenced by the existing
institutions. The major objective of industrial relations is to maintain sound relations
between employees and employers to develop harmonious relations and establish the
industrial democracy.

The scope, therefore, for Industrial relations is very wide and it includes:
(@) establishment and maintenance of good personnel relations in the industry,
(b) ensuring manpower development,

(c) establishing a closer contact between persons connected with the industry and
that between management and the workers,

d

~

creating a sense of belongingness in the minds of management,
e) creating a mutual affection, responsibility and regards for each other,

f

~

(
(
(f) stimulating production as well as industrial and economic development

(9) establishing good industrial climate and peace and ultimately maximising social
welfare.

Answer 7(a)(ii)
Industrial Unrest

Unrest may be defined as a disturbed state of mind in a human being caused by
discontent or dissatisfaction arising out of failure to satisfy certain basic human needs.
Industrial unrest, therefore, refers to the discontent or dissatisfaction lurking in the disturbed
mind of labourers about certain lapses at the working place or about their wages or
security or employment etc. Labourers are always hopeful that their causes of discontent
or unrest can be eliminated by their collective strength. Hence they form their own
organisations and resort to certain measures with which they try to gain their ends.
Since industrial unrest involves question of right or wrong and also affects every section
of society, it thrusts itself upon the attention of the community and becomes a social
problem.

Two categories of causes of industrial unrest are :

(1) intangible causes; and
(2) tangible causes.
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Intangible causes : These are closely connected with the study of human nature.
Man seeks to satisfy his wants but the path that he follows in his search for satisfaction
is a complex one, governed by reasons, emotions and instincts. Very often the path may
appear to be irrational and illogical to the outsider but to the person himself, it is perfectly
rational and logical. Different people have different attitudes towards the same fact.

Tangible causes : These include demand for increase in wages, bonus etc.; demand
for re-instatement of any dismissed worker; demand for greater facilities; demand for
recognition of a trade union; political causes leading to general agitation.

Answer 7(a)(iii)
Important matters to be provided in the Standing Orders

The Industrial Employment (Standing Orders) Act, 1946 requires the employers in
Industrial Establishment to define the conditions of employment of the workmen and
also make the same known to them. The purpose is to have:

(i) Uniformity in service conditions
(i) Conditions cannot be changed
(i) Maintain industrial peace
(iv) New entrants can accept the job, knowing their conditions

Standing Orders means the Rules relating to the service conditions and related
matters set-put in the Schedule to the above Act. Following matters have to be provided
in the Standing Orders under the Schedule to the Act:

1. Classification of workmen, e.g., whether permanent, temporary, apprentices,
probationers or badlis.

2. Manner of intimating to workmen periods and hours of work, holidays, pay-days
and wage rates.

Shift working.
Attendance and late coming.

Conditions of, procedure in applying for, and the authority which may grant
leave and holidays.

Requirement to enter premises by certain gates, and liability to search.

Closing and reopening of sections of the industrial establishment, and temporary
stoppage of work and the rights and liabilities of the employer and workmen
arising therefrom.

8. Termination of employment, and the notice thereof to be given by employer and
workmen.

9. Suspension or dismissal for misconduct, and acts or omissions which constitute
misconduct.

10. Means of redress for workmen against unfair treatment or wrongful exactions by
the employer or his agents or servants.
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Answer 7(a)(iv)
Privileges of a Registered Trade Union

The Act protects the members and the office-bearers of a Registered Trade Union
from certain criminal and civil acts provided such acts are necessary in carrying out the
lawful objectives of the Trade Union. These immunities may be discussed under the
following heads:

() Immunity from criminal proceedings

According to Section 17, no office-bearer or member of a Registered Trade Union
shall be liable to punishment under Sub-section (2) of Section 120B of the Indian Penal
Code, in respect of any agreement made between the members for the purpose of
furthering any such objects of the Trade Union as is specified in Section 15, unless the
agreement is an agreement to commit an offence.

Thus, immunity is granted, in respect of any agreement made between the
members for the purpose of furthering the objects of Trade Union, from punishment
under Section 120B(2) of Indian Penal Code.

Section 17 grants immunity to Trade Unions. But no exemption is granted against
either an agreement to commit an offence or intimidation, molestation or violence when
they amount to an offence.

(i) Immunity from civil suits in certain cases

As per Section 18 of the Act, no suit or other legal proceeding shall be maintainable
in any Civil Court against any registered Trade Union or any office-bearer or member
thereof, in respect of any act done in contemplation or furtherance of a trade dispute to
which a member of the Trade Union is a party on the only ground that:

(@) such act induces some other person to break a contract of employment; or

(b) itisin interference with the trade, business or employment of some other person;
or

(c) itisininterference with the right of some other person to dispose of his capital
or his labour as he wills. [Section 18(1)]

Section 18(2) further provides that a registered Trade Union shall not be liable in any
suit or other legal proceeding in any Civil Court in respect of any tortious act done in
contemplation or furtherance of a trade dispute by an agent of the Trade Union if it is
proved that such person acted without the knowledge of or contrary to express instructions
given by, the executive of the Trade Union. Depending on facts of each case, conduct or
act will be protected under Section 18.

(iii) Enforceability of agreement

Section 19 of the Trade Unions Act, 1926 says that notwithstanding anything contained
in any other law for the time being in force, agreement between the members of a
registered Trade Union shall not be void or voidable merely by reason of the fact that any
of the objects of the agreement are in restraint of trade.

Section 19 further prevents Civil Courts from entertaining any legal proceeding
instituted for the express purpose of enforcing or recovering damages for the breach of
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any agreement concerning the conditions on which any member of a Trade Union shall or
shall not sell their goods, transact, business, work, employ or be employed. When the
purpose is not to recover damages, the agreement is enforceable.

Answer 7(b)(i)

The action of the company is justified. It has been held that if an employee is
dismissed from service for any act of misconduct enumerated in Section 9, he stands
disqualified from receiving any bonus under the Act, and not the bonus only for the
accounting year in which the dismissal takes place. (Pandian Roadways Corpn. Ltd. v.
Presiding Officer, Principal Labour Court)

Answer 7(b)(ii)

The employer has no right to dismiss Mukesh during the period he is in receipt of
sick benefit.

It has been expressly provided under Section 73 of the Employees’ State Insurance
Act, 1948 that no employer shall dismiss discharge or reduces or otherwise punishes an
employee during the period the employee is in receipt of sickness benefit or maternity
benefit. It further provides that no notice of dismissal or discharge or reduction given to
an employee during such period shall be valid or operative.

Answer 7(b)(iii)

Section 7(2) of the Payment of Wages Act, 1936 envisages the illustrations of various
kinds of deductions which the employer can make from the wages of an employed
person. These inter- alia include :

“deductions for damage to or loss of goods expressly entrusted to the employed
person for custody, or for loss of money for which he is required to account, where such
damage or loss is directly attributable to his neglect or default”. [Section 7(2)(iii)]

The deduction is not justified as the defect caused to the testing appliance is accidental
and not attributable to his neglect or default.

Answer 7(b)(iv)

This is the case of employment by contracting as provided under Section 12 of the
Workmen’s Compensation Act, 1923.

In a case with similar facts, the Allahabad High Court has held that it is the State
and not the Board, liable to pay compensation because execution of electrical project is
not the ordinary business of the Municipal Board (AIR 1960 All 408).

Answer 7(b)(v)

The two matters relating to ‘hours of work’ and ‘leave with wages & holidays’ are
specified in Schedule 4 to the Industrial Disputes Act, 1947.

According to Section 9-A of the Industrial Disputes Act, 1947 no employer who
proposes to effect any change in the conditions of service applicable to any workman in
respect of any matter specified in the Fourth Schedule shall effect such change (i)
without giving to the workmen likely to be affected by such change a notice in the
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prescribed manner of the nature of the change proposed to be effected; or (ii) within 21
days of giving such notice.

Even if no dispute is pending in Labour Court, still it is necessary to give notice
under Section 9A of the Industrial Disputes Act. Accordingly, the management is advised
to follow the legal procedure laid down in Section 9A of the Act.

Answer 7(b)(vi)

Section 49 of the Factories Act imposes a statutory obligation upon the occupier of
the factory to appoint welfare officers. According to Section 49(1), in every factory wherein
500 or more workers are ordinarily employed, the occupier should employ such number
of welfare officers as may be prescribed. The State Government is empowered to prescribe
the duties, qualifications and conditions of service of such welfare officers.

In the light of the legal provisions stated above, the undertakings have to appoint
welfare officers in their factories.

Answer 7(b)(vii)

The company can do so. In Parry & Co. Ltd. v. P.C. Pal, (1970) 1l LLJ 429, the
Supreme Court observed that the management has a right to determine the volume of
its labour force consistent with its business or anticipated business and its organisation.
If for instance a scheme of reorganisation of the business of the employer results in
surplus age of employees, no employer is expected to carry the burden of such economic
dead weight and retrenchment has to be accepted as inevitable, however, unfortunate it
be. The fact that the implementation of a reorganisation scheme adopted by an employer
for reasons of economy and convenience would lead to the discharge of some of the
employees, will have no material bearing on the question as to whether the reorganisation
has been adopted by the employer bona fide or not. The retrenchment should be bona
fide and there should be no victimisation or unfair labour practice on the part of the
employer.




SECURITIES LAWS AND REGULATION
OF FINANCIAL MARKETS

Time allowed : 3 hours Maximum marks : 100

NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.

Question 1

(@) State, with reasons in brief, whether the following statements are true or false :

(i)

(i)
(i)

(v)

Corporate governance is a system by which stock exchanges are generally
directed and controlled.

A company cannot buy-back its securities listed at a stock exchange.

Shareholders of tracking stocks have a financial interest in a company as a
whole.

Money market instruments do not include any equities. (2 marks each)

(b) Choose the most appropriate answer from the given options in respect of the
following :

(i)

(if)

(i)

(v)

A stock exchange is granted recognition under —

(@ The Companies Act, 1956

(b) The Securities Contracts (Regulation) Act, 1956

(c) The Securities and Exchange Board of India Act, 1992
(d) The Depositories Act, 1996.

A compliance officer appointed under clause 47 of the listing agreement
can be —

(@ A Company Secretary

(b) A Chartered Accountant

(c) A Cost Accountant

(d) Any of the above.

Intermediaries which do not belong to primary market is —
(@ Lead Manager

(b) Stock Broker

(c) Transfer Agent

(d) Underwriter.

Settlement basis for fixed income securities and government securities is—
(@ T+1

(b) T+2

(c) T+3

(d) R+5.
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(v) Delivery that does not take place at a stock exchange is —
(@ Auto delivery
(b) Hand delivery
(c) Special delivery
(d) Spotdelivery.
(vi) A mutual fund is set-up in the form of —
(@) Board
(b) Company
(c) Cooperative bank
(d) Trust. (12 mark each)

(c) Re-write the following sentences after filling-up the blank space with appropriate
word(s)/figure(s) so as to convey the correct meaning :

() Regulation 7 of the SEBI (Merchant Bankers) Regulations, 1992 prescribes
that the capital adequacy norm for a merchant banker shall be net worth of
not less than Rs.

(i) Close ended mutual fund schemes have corpus.

(iii) is an independent person appointed to hear and act upon
citizens complaints about government services.

(iv) A double option called is a combination of one put option
and one call option with a common striking price and common expiry date.

) debentures are those debentures which do not carry any charge
on the assets of the company.

(vi) The capital market segment of National Stock Exchange (NSE) provides a
fully automated screen based trading system known as

(1 mark each)
Answer 1(a)(i)
The statement is false.

Corporate Governance is a system by which companies are directed and controlled.
Corporate governance structure specifies the distribution of rights and responsibilities
among different participants in the company such as board, management, shareholders
and other stakeholders; and spells out the rules and procedures for corporate decision-
making. By doing this, it provides the structure through which the company’s objectives
are set along with the means of attaining these objectives as well as for monitoring
performance.

Answer 1(a)(ii)
The statement is false.

A company can buy-back its securities listed at a stock exchange under SEBI (Buy-
Back of Securities) Regulations, 1998, through one of the following methods.

(@ from the existing security holders on a proportionate basis; or
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(b) from the open market; or

(c) from odd lots, that is to say, where the lot of securities of a public company
whose shares are listed on a recognized stock exchange is smaller than such
marketable lot as may be specified by the stock exchange; or

(d) by purchasing securities which had been issued to employees of the company
pursuant to a scheme of stock option or sweat equity.

Answer 1(a)(iii)
The statement is false.

A Tracking stock is a type of common stock that “tracks” or depends on the financial
performance of a specific business unit or operating division of a company, rather than
the operations of the company as a whole. Shareholders of tracking stocks thus have a
financial interest only in that unit or division of the company.

Answer 1(a)(iv)
The Statement is true.

Money market instruments do not include any equities. Money market instruments
mainly include Government securities, securities issued by banking sector and securities
issued by private sector. Money market also involves transfer of funds in exchange of
financial assets and due to the nature of the money market, the instruments used in it
represent short-term claims.

Answer 1(b)(i)

A Stock Exchange is granted recognition under Securities Contracts (Regulation)
Act, 1956.

Answer 1(b)(ii)

A Compliance Officer appointed under clause 47 of the listing agreement can be
Company Secretary.

Answer 1(b)(iii)

Intermediaries which do not belong to primary market is Stock Broker.
Answer 1(b)(iv)

Settlement basis for fixed income securities and government securities is T+1.
Answer 1(b)(v)

Delivery that does not take place at a stock exchange is Auto delivery.
Answer 1(b)(vi)

A mutual fund is set up in the form of Trust.
Answer 1(c)

() Regulation 7 of the SEBI (Merchant Bankers)Regulations, 1992 prescribes that
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the capital adequacy norm for a merchant banker shall be networth of not less
than Rs. five crores.

(i) Close ended mutual fund schemes have Fixed corpus.

(i) Ombudsman is an independent person appointed to hear and act upon citizens
complaints about government services.

(v) Adouble option called straddles is a combination of one put option and one call
option with a common striking price and common expiry date.

(V) Naked or unsecured debentures are those debentures which do not carry any
charge on the assets of the company.

(Vi) The capital market segment of National Stock Exchange (NSE) provides a fully
automated screen based trading system known as National Exchange for
Automated Trading (NEAT) system.

Question 2
Write short notes on any four of the following :

() Rolling settlement
(i)  Whistle blower policy
(i) Indian depository receipt (IDR)
(iv) Money market mutual funds (MMMF)
(v) Straight through processing (STP). (4 marks each)

Answer 2(i)
Rolling Settlement

Under rolling settlements, unlike in the “account period settlements”, the trades
done on a particular day are settled after a given number of business days instead of
settling all trades done during an ‘account period’ of a week or fortnight. In the prevailing
T+2 settlement cycle, the final settlement of transactions done on T, i.e., trade day by
exchange of monies and securities between the buyers and sellers respectively takes
place on second business day (excluding Saturdays, Sundays, bank and Exchange
trading holidays) after the trade day.

In case of Rolling Settlements, pay-in and pay-out of both funds and securities is
completed on the same day. Each trading day is considered as a trading period and
trades executed during the day are netted to obtain the net obligations for the day in a
rolling settlement.

Answer 2(ii)
Whistle Blower Policy

A Company may establish “Whistle Blower Policy” for its employees to enable them
to report to the management concerns about unethical behavior, actual or suspected
fraud or violation of the company’s code of conduct or ethics policy. The policy should
provide for adequate safeguards against victimization of employees who avail of the



ISLRFM — December 2007 58

mechanism and also provide for direct access to the Chairman of the Audit Committee in
exceptional cases. Once established, the existence of the mechanism of Whistle Blower
should appropriately be communicated within the organization. Whistle Blower Policy is
also one of the non-mandatory requirements of the revised Clause 49 of the Listing
agreement.

Answer 2 (iii)
Indian Depository Receipt (IDR)

“Indian Depository Receipt” means any instrument in the form of a depository receipt
created by Domestic Depository in India against the underlying equity shares of issuing
company. Domestic Depository for the purpose means custodian of securities registered
with SEBI and authorised by the issuing company to issue Indian Depository Receipts.
Overseas Custodian Bank in respect of issuance of IDR is a banking company which is
established in a country outside India and has a place of business in India and acts as
custodian for the equity shares of issuing company against which IDRs are proposed to
be issued after having obtained permission from Ministry of Finance for doing such
business in India.

Answer 2(iv)
Money Market Mutual Funds (MMMF)

In India, the decision to promote Money Market Mutual Funds (MMMF) was announced
by RBI while unveiling its credit policy in April 1991. MMMF is a scheme of a mutual fund
set up with the objective of investing exclusively in money market instruments. These
funds invest in short- term debt securities in the money market like certificates of deposits,
commercial papers, government treasury bills etc. Owing to their large size, the funds
normally get a higher yield on such short term investments than an individual investor.
Money market funds are regarded as high liquidity oriented as investors attach more
value for safety and liquidity. Money market mutual funds used to be regulated by the
Reserve Bank of India on the basis of specified guidelines to be laid down by the Reserve
Bank of India. However, w.e.f. March 7, 2000 Reserve Bank of India withdrew these
guidelines and it was notified by SEBI later on that the MMMF schemes, like other
mutual fund schemes would exclusively be governed by SEBI (Mutual Funds) Regulations,
1996.

Answer 2(V)
Straight Through Processing (STP)

Straight Through Processing (STP) is generally understood to be a mechanism that
automates the end to end processing of transactions of financial instruments. Itinvolves
use of a system to process or control all elements of the work flow of a financial transaction,
what are commonly known as the Front, Middle, Back office and General Ledger. In
other words, STP allows electronic capturing and processing of transactions in one pass
from the point of order origination to final settlement. STP thus streamlines the process
of trade execution and settlement and avoids manual entry and re-entry of the details of
the same trade by different market intermediaries and participants. Usage of STP enables
orders to be processed, confirmed, settled in a shorter time period and in a more cost
effective manner with fewer errors. Apart from compressing the clearing and settlement
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time, STP also provides a flexible, cost effective infrastructure, which enables e-business
expansion through online processing and access to enterprise data.

Question 3
(@ Distinguish between any two of the following :

() ‘On-line surveillance’ and ‘off-line surveillance’.
(i) ‘Money at call’ and ‘money at short notice’.

(i) ‘Immobilisation’ and ‘dematerialisation’. (4 marks each)

(b) What is a ‘foreign currency convertible bond’ (FCCB) ? Explain its important

features. (4 marks)

(c) Whatis meant by ‘custodian of securities’ ? Explain the capital adequacy norms

laid down by SEBI for registration as a custodian. (4 marks)
Answer 3(a)(i)

On line Surveillance

On-line Real Time Surveillance is a system which was commissioned in 1999 with
main objectives of detecting potential market abuses at a nascent stage to reduce the
ability of the market participants to unduly influence the price and volumes of the scrips
traded at the Exchange, improve the risk management system and strengthen the self
regulatory mechanism at the Exchange. The system has a facility to generate the alerts
on-line, in real time, based on certain preset parameters like price and volume variations
in scrips, members taking unduly large positions not commensurate with their financial
position or having large concentrated position(s) in one or few scrips, etc.

Off-Line Surveillance

The Off-Line Surveillance system comprises of the various reports based on different
parameters and scrutiny thereof. The Surveillance actions or investigations are initiated
in the scrips identified from the reports such as High/Low Difference in prices, Percentage
of change in prices over a week/fortnight/month, Top scrips by Turnover, Trading in
infrequently traded scrips and Scrips hitting New High/Low

Answer 3(a)(ii)

Money at call is outright money. Money at short notice is for maturity of or upto 14
days. Money for higher maturity is known as inter-bank deposits. The participants are
banks and all India financial institutions as permitted by RBI. From April 1991, corporates
with specified minimum lendable resources for transaction have also been permitted to
lend in the market through the DFHI.

The market is an over-the-telephone market. Non —bank participants act as lenders
only. Banks borrow for a variety of reasons to maintain their CRR, to meet heavy payments
(e.g. withdrawals by customers for payment of taxes), to adjust their maturity mismatch
etc. There are days of heavy borrowings on these occasions. Consequently, depending
upon supply, interest rates show wide fluctuations. Corporate treasury management is
not as sophisticated as in industrialized countries and through the cash credit system
transfer their liquidity management to their banker who in turn resorts to the call money
market.
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Answer 3(a)(iii)

Immobilisation : Immobilisation of securities occurs when physical security
certificates are stored or lodged with depository for safe custody. All subsequent transaction
in these securities take place in book-entry form. The actual owner has the right to
withdraw their physical securities as and when desired. The immobilization of fresh issue
may be achieved by issuing a jumbo certificate representing the entire issue in the name
of depository, as nominee of the beneficial owners.

Dematerialisation : Dematerialisation is the process by which shares in the physical/
paper form are cancelled and credits in the form of electronic balances are maintained on
highly secure systems at the depository.

Answer 3(b)

Foreign Currency Convertible Bonds (FCCBs) means bonds issued in accordance
with issue of FCCBs and ordinary shares (Through Depository Receipt Mechanism)
Scheme, 1993 and subscribed by a non-resident in foreign currency and convertible into
ordinary shares of the issuing company in any manner, either in whole or in part, on the
basis of any equity related warrants attached to debt instruments. The important features
of FCCBs are as follows:

(i) The FCCBs are unsecured, carry a fixed rate of interest and an option for conversion
into a fixed number of equity shares of the issuer company.

(i) Interest and redemption price (if conversion option is not exercised) is payable in
dollars.

(iii) Interestrates are very low by Indian domestic standards.
(v) FCCBs shall be denominated in any freely convertible Foreign Currency.
(v FCCBissue proceeds need to conform to ECB end use requirements.
(vi) Itis considered as Foreign Direct Investment (FDI) for calculation of ceilings on
FDI.
Answer 3(c)

Custodian of securities means any person who carries on or proposes to carry on
the business of providing custodial services. The term “custodial services” in relation to
securities of a client or gold or gold related instruments held by a mutual fund in accordance
with the SEBI (Mutual Funds) Regulations, 1996 means safekeeping of securities or
gold or gold related instruments and providing services incidental thereto, and includes—

(i) maintaining accounts of securities or gold or gold related instruments of a client;

(i) collecting the benefits or rights accruing to the client in respect of securities or
gold or gold related instruments;

(i) keeping the client informed of the actions taken or to be taken by the issuer of
securities, having a bearing on the benefits or rights accruing to the client; and

(v) maintaining and reconciling records of the services referred to in points (i) to (iii).

Regulation 7(1) of SEBI (Custodian of Securities) Regulations, 1996 provides for the
capital requirement. It provides that the applicant must have a net worth of a minimum of
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rupees fifty crores. The term “net worth” means the paid up capital and the free reserves
as on the date of the application.

Question 4
(@ Highlight the anti-money laundering measures taken under the SEBI guidelines.
(4 marks)
(b) “Investment in mutual funds is risky.” Comment ? (4 marks)

(c) Venture Cap (India) Ltd., a company listed at NSE and BSE, intends to de-list
its securities. As a Company Secretary of the company, prepare a brief note on
the SEBI guidelines for voluntary de-listing of securities of the company from all

stock exchanges. (8 marks)

Answer 4(a)

SEBI guidelines on anti money laundering measures require all intermediaries to
ensure that a proper policy framework as per the Guidelines is putinto place. It has laid
down the minimum requirements / disclosures to be made by intermediaries in respect
of clients. It also requires all intermediates to designate an officer as ‘Principal Officer’
who would be responsible for ensuring compliance of the provisions of the Prevention of
Money Laundering Act, 2002. It provides that every intermediary registered under section
12 of the Securities and Exchange Board of India Act, 1992 should also adopt written
procedures to implement the anti money laundering provisions as envisaged under the
Anti Money Laundering Act, 2002. Such procedures should include inter alia, the following
three specific parameters which are related to the overall ‘Client Due Diligence Process’:

(@ Policy for acceptance of clients
(b) Procedure for identifying the clients

(c) Transaction monitoring and reporting especially Suspicious Transactions
Reporting (STR).

Answer 4(b)

Investing in mutual funds is less riskier than investing in securities of one or two
corporates as, Mutual funds invest in a number of companies across a broad cross-
section of industries and sectors. This diversification reduces the risk because seldom
do all stocks decline at the same time and in the same proportion. Investors achieve this
diversification through a Mutual Fund with far less money than one can do on his own.
However investment in mutual funds is more riskier than investment in zero risk securities
such as government securities. Mutual funds may face the following risks, leading to
non-satisfactory performance:

1. Excessive diversification of portfolio, losing focus on the securities of the key
segments.

2. Too much concentration on blue-chip securities which are high priced and which
do not offer more than average return.

3. Necessity to effect high turnover through liquidation of portfolio resulting in large
payments of brokerage and commission.

4. Poor planning of investment with minimum returns.
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Unresearched forecast on income, profits and Government policies.
Fund managers being unaccountable for poor results.

Failure to identify clearly the risk of the scheme as distinct from risk of the
market.

Answer 4(c)

To

02 January, 2008

Board of Directors
Venture Cap (India) Limited

Subject : Voluntary Delisting Procedure

As desired, the procedure for the voluntary delisting from all the stock exchanges is
enumerated below.

@)

()

(©

@

©

®

)]

()

Under the provisions of SEBI Delisting Guidelines, 2003 prior approval of
shareholders of the company shall be obtained by a special resolution passed
at its general meeting.

The promoter shall appoint a merchant banker registered with SEBI, who is not
an associate of the promoter.

An exit price for the securities in accordance with the book building process
described in Schedule Il to Delisting Guidelines, 2003 shall be determined.

The offer price shall have a floor price, which will be the average of 26 weeks
traded price quoted on the stock exchange where the shares of the company
are most frequently traded during preceding 26 weeks from the date of the public
announcement and without any ceiling of maximum price.

A public announcement shall be made, in newspapers containing, inter alia,
information specified in Schedule | to the Delisting Guidelines, 2003.

If the quantity eligible for acquiring securities at the final price offered does not
result in public shareholding falling below required level of public holding for
continuous listing, the company shall remain listed.

The paid up share capital shall not be extinguished as in the case of buyback of
securities.

On determination of the final price pursuant to the book building, within a period
of two working days from such determination: (a) a public announcement shall
be made in the newspapers of the final price as discovered by the book building
process and whether or not the promoter or the acquirer has accepted the price;
and, (b) it shall be communicated to, exchange or exchanges from which delisting
is sought to be made, the final price discovered and whether the promoter has
accepted the price.

If the offer price so determined is not acceptable:

(@ an application shall be made to the exchange for delisting of the securities;
and
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(b) itshall be ensured that the public shareholding is brought up to the minimum
limits specified under the listing conditions within a period of 6 months from
the date of such decision either by issue of new shares by the company or
by the promoter making an offer for sale of his holdings or the promoter
making sale of his holdings through the secondary market in a transparent
manner.

() Make an application to the stock exchange (delisting exchange) from where itis
proposed to delist shares.

(k) Additional conditions as may be specified by the concerned stock exchanges
from where securities are to be delisted shall be complied with.

() Inthe event of securities being delisted, the acquirer shall allow a further period
of 6 months for any of the remaining shareholders to tender securities at the
same price.

Submitted please.

Yours sincerely,

XYz
Company Secretary
Question 5
(@ From the following data, determine the ‘net asset value’ (NAV) of a regular income
scheme :
(Rs. in Lakhs)
Listed shares at cost (ex-dividend) 20.00
Cashin hand 1.23
Bonds and debentures at cost 4.30
Of the above, bonds and debentures not listed and quoted 1.00
Other fixed interest securities at cost 4.50
Dividend accrued 0.80
Amounts payable on shares 6.32
Expenditure accrued 0.75
Current realisable value of fixed income securities of face
value of Rs.100 each 106.50

Number of units (face value of Rs.10 each) is 2,40,000.

All the listed shares were purchased at a time when index was 1,200. On NAV
date, the index is ruling at 2,120. Listed bonds and debentures carry a market
value of Rs. 5 lakh on NAV date. (8 marks)

(b) Explain briefly any two of the following investment instruments :

(i) Shares with differential voting rights.
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(i) Carrot and stick bond.

(i) Capital indexed bonds. (2 marks each)

(c) Comment on the role of stock-brokers and sub-brokers in Indian stock market.
(4 marks)
Answer 5(a)

Particulars of assets Adjustment Value
(or liabilities) in lacs
Equity Shares Index (2120/1200) x 20 35.33
Cashin hand Book Value 1.23
Bonds and Debentures
(not listed) Book Value 1.00
Bonds and Debentures
(listed) Market Value 5.00
Dividend Accrued 0.80
Fixed income Securities MV(106.50/100) x 4.50 4.7925
Total Assets(A) 48.1525
Less Liabilities
Due on shares 6.32
Expenses payable 0.75
Total (B) 7.07
Net Asset Value (A-B) 41.0825
Unit under scheme 2.4 lacs

NAV = 41.0825/2.4 = Rs.17.12 per unit

Answer 5(b)(i)

A share with differential voting rights means a share that is issued with differential
rights in accordance with the provisions of section 86 of the Companies Act, 1956. The
Central Government notified Companies (Issue of Share Capital with Differential Voting
Rights) Rules, 2001vide GSR No. 167(E) dated 9th March, 2001. Rule 3 of the said
Rules enables companies limited by shares to issue shares with differential rights as to
dividend, voting or otherwise, subject to fulfillment of certain conditions. The conditions
are required to be fulfilled at the time of issue of equity shares with differential rights.

Answer 5(b)(ii)

In Carrot and Stick Bonds, carrot is the lower than normal conversion premium i.e.
the premium over the present market price of the equity shares is fixed at a reasonable
level so that the price of the equity shares need not increase significantly to make
conversion practical. The stick is the issuer’s right to call the issue at a specified premium
if the price of the equity shares is traded above a specified percentage of the conversion
price.
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Answer 5(b)(iii)

Capital indexed bonds are inflation-protection securities and provide good hedge
against inflation risk. Capital index bonds can also be used as a market indicator for
inflation expectation. This will help investors take a more intelligent decision on their
current consumption.

Answer 5(c)

A stock broker plays a very important role in the secondary market helping both the
seller and the buyer of the securities to enter into a transaction. The buyer and seller
may be either a broker or a client. When executing an order the stock broker may on
behalf of his client buy or sell securities from his own account i.e. as principal or act as
an agent. For each transaction he issues necessary contract note indicating whether
the transaction has been entered into by him as a principal or as an agent for another.
While buying or selling securities as a principal, the stock broker has to obtain the
consent of his client and the prices charged should be fair and justified by the conditions
of the market.

A sub-broker is one who works along with the main broker and is not directly registered
with the stock exchange as a member. He acts on behalf of the stock broker as an agent
or otherwise for assisting the investors in buying, selling or dealing in securities through
such stock brokers.

Question 6

(@ What do you understand by ‘non-banking finance companies’ (NBFCs) ? State
their investment norms as laid down under the Reserve Bank of India Act, 1934.

(4 marks)
(b) Highlight the provisions relating to issuance of equity shares in respect of the
following :
(i) Parvalue of shares.
(i) Denomination of shares. (2 marks each)
(c) AsaCompany Secretary in practice, how would you conduct securities audit in
a listed company ? (4 marks)
(d) Describe in brief the important measures for investors’ protection in Indian capital
market. (4 marks)

Answer 6(a)

Under Section 45-I of the Reserve Bank of India Act, 1934, a Non-Banking Financial
Company is defined as—

() afinancial institution which is a company;

(i) a non-banking institution which is a company and which has as its principal
business the receiving of deposits under any scheme or arrangement or in any
other manner, or lending in any manner;

(iii) such other non-banking institution or class of such institutions as the bank may,
with the previous approval of the Central Government and by notification in the
Official Gazette specify.
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The provisions of the RBI (Amendment) Act, 1997 (section 45B) stipulated the
requirement of maintenance of assets in the approved securities whose market value
shall not be less than 5 per cent or such higher percentage not exceeding 25 per cent as
the RBI may specify the deposits outstanding at the end of the last working day of the
second preceding quarter.

Every NBFC shall create reserve fund and transfer therein at least 20 per cent of its
net profit every year. NBFCs are required to maintain liquid assets equivalent to 10 per
cent of their deposit liabilities in specified approved securities. Similarly norms have
been prescribed considering the nature and types of NBFCs including loan and investment
companies, leasing and hire-purchase companies, residuary non-banking companies
etc.

Answer 6(b)(i)
() Incase of initial public offer by an unlisted company:

(@) iftheissue price is Rs. 500/- or more, the issuer company shall have a discretion
to fix the face value below Rs. 10/- per share subject to the condition that the
face value shall in no case be less than Re. 1 per share.

(b) if issue price is less than Rs. 500 per share, the face value shall be
Rs. 10/- per share.

(i) The disclosure about the face value of shares (including the statement about the
issue price being “X" times of the face value) shall be made in the advertisement,
offer documents and in application forms in identical font size as that of issue
price or price band.

Answer 6(b)(ii)

An eligible company shall be free to make public or rights issue of equity shares in
any denomination determined by it in accordance with the Companies Act, 1956 and
other norms as may be specified by SEBI from time to time.

The companies which have already issued shares in the denomination of
Rs. 10/- or Rs. 100/- may change the standard denomination of the shares by splitting or
consolidating the existing shares.

The companies proposing to issue shares in any denomination or changing the
standard denomination are required to comply with the following:

(@ the shares shall not be issued in the denomination of decimal of a rupee;

(b) the denomination of the existing shares shall not be altered to a denomination of
decimal of a rupee;

(c) at any given time there shall be only one denomination for the shares of the
company;

(d) the companies seeking to change the standard denomination may do so after
amending the Memorandum and Articles of Association, if required,;

(e) the company shall adhere to the disclosure and accounting norms specified by
SEBI from time to time.
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Answer 6(c)

A company is subject to compliance of various provisions in the Companies Act,
1956, Securities and Exchange Board of India Act, 1992, Foreign Exchange
Management Act, 1999, Securities Contracts (Regulation) Act, 1956 and other
securities related laws.

Securities Audit is a mechanism relieving the company and its directors from the
consequences of unintended non-compliance by timely corrective actions.

The Securities Audit shall be conducted by a company secretary in practice
encompassing compliance of all rules, applicable regulations, guidelines in relation to
issue of securities, issue of certificates in relation to all transactions of company’s
securities, physical verification of relevant records and documents and also entering
qualification, if any. The company shall be at the option to either take a comprehensive
Securities Audit or a transaction specific audit such as Audit under Public Issue, Takeover
Code, Insider Trading Regulations or Buy-back of Securities Regulations.

Answer 6(d)

Investor protection is to protect the investors from being deceived or being put to loss
by the companies. During the last twelve years, various important measures have been
initiated in the Indian Capital Market. SEBI has been constantly reviewing and re-appraising
its existing policies and programmes, formulating new policies and regulations, to foster
developments in these areas and implementing them to ensure growth of the market with
efficiency, integrity and protection of interests of investors. All throughout, enforcement
and surveillance has been a major priority for SEBI. It introduced several reforms in
primary market and acted as a catalyst for modernization of market infrastructure. It
streamlined and simplified the issue procedure, gave flexibility to the issue process and
strengthened the criteria for accessing the securities market. In secondary market, it
improved market efficiency, integrity and transparency. Trading infrastructure was
modernized in most of the traditional stock exchanges, clearing and settlement systems
were improved and depositories were established. Mutual funds were reformed drastically
so as to provider greater operational flexibility to the fund manager and increase their
accountability and supervision. Substantial acquisition of takeover of shares and insider
trading was regulated and regulations for foreign institutional investors were liberalized.
SEBI action has resulted in number of complaints coming down. SEBI launched
prosecution against companies apart from serving show cause notices, inspections and
investigations.

Question 7

(@ “Every credit rating agency is required to abide by the code of conduct as per
the SEBI Regulations.” Comment and discuss briefly the code of conduct for
credit rating agencies. (4 marks)

(b) Explain briefly the following concepts under the SEBI (Substantial Acquisition
of Shares and Takeovers) Regulations, 1997 :

(i) Acquirer.

(i) Control. (2 marks each)
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(c) Explain briefly the following terms of primary capital market :

() Qualified institutional buyers
(i) Shelf prospectus
(i) Green shoe option

(iv) Uniqgue client code. (2 marks each)
Answer 7(a)

Every credit rating agency is required to abide by code of conduct as per SEBI
(Credit Rating Agencies) Regulations, 1999.

Accordingly they should observe high standards of integrity and fairness in all its
dealings with its clients; fulfil its obligations in an ethical manner; render at all times high
standards of service, exercise due diligence, ensure proper care and exercise independent
professional judgment; avoid any conflict of interest of any member of its rating committee
participating in the rating analysis; not indulge in unfair competition nor they wean away
client of any other rating agency on assurance of higher rating; not make any exaggerated
statement, whether oral or written, to the client either about its qualification or its capability
to render certain services or its achievements in regard to services rendered to other
clients; endeavour to ensure that all professional dealings are effected in a prompt and
efficient manner; not divulge to other clients, press or any other party any confidential
information about its client, which has come to its knowledge, without making disclosure
to the concerned person of the rated company/client; not make untrue statement or
suppress any material fact in any documents, reports, papers or information furnished to
SEBI or to public or to stock exchange;should not generally and particularly in respect of
issue of securities rated by it be a party—(a) to creation of false market(b)passing of
price sensitive information to brokers, members of the stock exchanges, other players in
the capital market or to any other person or take any other action which is unethical or
unfair to the investors.

Answer 7(b)(i)

Acquirer : According to takeover code, acquirer means any person who, directly or
indirectly, acquires or agrees to acquire shares or voting rights in the target company, or
acquires or agrees to acquire control over the target company, either by himself or with
any person acting in concert with the acquirer.

Answer 7(b)(ii)

Control has been defined in clause (c) of regulation (2) of SEBI Regulations and
includes the right to appoint majority of the directors or to control the management or
policy decisions exercisable by a person or persons acting individually or in concert,
directly or indirectly, including by virtue of their shareholding or management rights or
shareholders agreements or voting agreements or in any other manner.

Answer 7(c)(i)
“Qualified Institutional Buyer” means:

(@ public financial institution as defined in section 4A of the Companies Act, 1956;
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(b) scheduled commercial banks;

(¢) mutual funds;

(d) foreign institutional investor registered with SEBI;

(e) multilateral and bilateral development financial institutions;
(f venture capital funds registered with SEBI;

(9) foreign venture capital investors registered with SEBI;

(h) state industrial development corporations;

(i) insurance companies registered with the Insurance Regulatory and Development
Authority (IRDA);

() provident funds with minimum corpus of Rs. 25 crores;
(k) pension funds with minimum corpus of Rs. 25 crores.

Answer 7(c)(ii)

Shelf Prospectus is a prospectus issued by any financial institution or bank for one
or more issues of the securities or class of securities specified in that prospectus. It
should comply with the requirements specified in section 60A of Companies Act, 1956.

Answer 7(c)(iii)

Green Shoe Option means an option of allocating shares in excess of the share
included in the public issue and operating as post listing price stabilizing mechanism. A
company making a public offer of equity shares and desirous of availing this option,
should in the resolution of the general meeting authorizing the public issue, seek
authorization also for the possibility of allotment of further shares to the Stabilising Agent
at the end of stabilization period.

Answer 7(c)(iv)

All brokers are required to provide a unique ID to every investor. It was made mandatory
for all brokers to use unique client codes for all clients. For this purpose, brokers are
required to collect and maintain in their back office the Permanent Account Number
(PAN) allotted by Income Tax Department for all their clients which will form part of client
code.

Question 8
(@ Comment briefly on the following statements :

(i) Putnot your trust in money, put your money in trust.

(i) The process of financial reforms is still in progress and are likely to bring in
even more drastic changes to make the markets healthier and stronger.
(3 marks each)

(b) Explain briefly the provisions related to ‘escrow account’ in order to make offer
for buy-back of shares by an Indian company. (5 marks)

(c) “Listing of securities with stock exchanges is a matter of great importance for
companies and investors.” Comment on this statement and list out the benefits
of listing for the companies and investors. (5 marks)
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Answer 8(a)(i)

The small investors who generally lack expertise to invest on their own in the securities
market have reinforced the saying “Put not your trust in money, put your money in trust’.
They prefer some kind of collective investment vehicle like, MFs, which pool their marginal
resources, invest in securities and distribute the returns therefrom among them on
cooperative principles. The investors benefit in terms of reduced risk and higher returns
arising from professional expertise of fund managers employed by the MFs. This approach
was conceived in the USA in the 1930s. In developed financial markets, MFs have almost
overtaken bank deposits and total assets of insurance funds.

Answer 8(a)(ii)

Financial reforms have brought about many changes. These reforms have removed
the shackles of control and have promoted free flow of investments, new instruments of
investments and state of the art technologies and procedures which are in operation in
the other developed markets. The process of financial reforms is still in progress and is
likely to bring in even more drastic changes to make the markets healthier and stronger.
India’s approach to financial sector reforms, in general, and to the management of external
sector, in particular has served the country well, in terms of aiding growth, avoiding
crisis, enhancing efficiency and imparting resilience to the system.

Answer 8(b)

The company should deposit in an escrow account opened with a scheduled
commercial bank on or before the opening of the offer for buy-back of securities, such
sum as is specified below:

(i) Where the (estimated) consideration payable for buy-back does not exceed Rs.
100 crores, 25% of the consideration payable;

(i) In case the consideration payable for buy-back exceeds Rs. 100 crores, 25%
upto Rs. 100 crores and 10% of the balance. [Regulation 10(1) and (2)] of SEBI
(Buy Back fo Securities) Regulations.

Where a company opts to deposit cash in an escrow account, it should empower
the merchant banker to instruct the bank to issue a banker’s cheque or demand draft for
the amount lying to the credit of the escrow account in his favour. [Regulation 10(4)].

Apart from cash, the escrow account may consist of bank guarantee in favour of the
merchant banker or deposit of acceptable securities with the appropriate margin, with
the merchant banker. The escrow account can also be maintained as a combination of
the above. [Regulation 10(3)]. The discretion in respect of ‘acceptable’ securities and
‘appropriate’ margin shall be exercised by the merchant banker.

Where the escrow account opened by the company consists of bank guarantee,
it should be in favour of the merchant banker and should remain valid for 30 days after
the closure of the offer. [Regulation 10(5)]. The bank guarantee should not be returned
by the merchant banker till the completion of all obligations under the Regulations.
[Regulation 10(7)].

At the time of opening of the account, the company should deposit with the bank, in
cash, a sum of at least 1% of the total consideration payable as security for fulfillment of
obligations under the Regulations. [Regulation10(8)].
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Answer 8(c)

Listing of securities with stock exchange is a matter of great importance for companies
and investors, because listing provides the liquidity to the securities in the market.

The prices at which the securities are traded in the stock exchange are published in
the News Papers. Investors are able to know these price trends from such publications.
Compared to listed securities the trading of unlisted securities is difficult. The price
trends in respect of unlisted securities are seldom known to the investors and the contract
between the seller and buyer takes places mostly on one to one basis.

Benefits of Listing to companies and investors

The following benefits are available when securities are listed by a company in the
stock exchange—

(1) Public image of the company is enhanced.

(2) The liquidity of the security is ensured making it easy to buy and sell the securities
in the stock exchange.

(3) Tax concessions are made available both to the investors and the companies.

(4) Listing procedure compels company management to disclose important
information to the investors enabling them to make crucial decisions with regard
to keeping or disposing of such securities.

(5) Listed companies command better support such as loans and investments from
Banks and Fls.




